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Refugees are a vulnerable group of people. They are discriminated against and persecuted by 
their own state; as a result, refugees flee to other states for a safe place. International law 
provides mechanisms for their protection. The 1951 Refugee Convention and 1967 Protocol 
are the foundation of the international refugee protection system. These instruments prescribe 
the rights of refugees, which are ensured by state parties to the 1951 Refugee Convention.  
A crucial problem is that refugee flows do not always come over land; refugees also sail by 
boat to reach a projected destination. International refugee law does not expressly protect the 
refugee at sea. When refugees come by sea, international maritime law, especially the UN 
Convention on the Law of the Sea 1982, the International Convention on Maritime Search and 
Rescue 1979 and the International Convention for the Safety of Life at Sea 1974, also need to 
be considered because they provide obligations for states to assist distressed persons at sea. 
Despite the development of international law, the interception of refugee boats, the turning 
back of boats to sea and the refusal of disembarkation of refugee boats are common practices 
around the world. Party states to the Refugee Convention, for instance, Australia and the United 
States, adopt various laws and policies to deter refugee boats from their coasts, which 
challenges the refugee protection regime at sea. On the other side, the South East Asian 
countries, that are the focus of this thesis, are non-party states to the Refugee Convention and 
there is no particular law and policy for the refugees in the region. Thus, the lack of refugee 
protection mechanism poses further challenges in South East Asia.  
The international, regional and domestic legal regime has significantly progressed to provide 
refugee protection, but the question remains open: is the current legal regime adequate to 
protect the boat refugees, those who arrive by sea? This thesis explores this question and 
provides a case study by focusing on the Rohingya boat refugees of South East Asia.  
This thesis examines the current refugee protection framework for seaborne refugees, and 
focuses in particular on the principle of non-refoulement and the international law of the sea. 
It examines how the parties of the Refugee Convention are dealing with the boat refugees, and 
as a comparative research it also investigates how non-party states to the Convention are 
dealing with the boat refugees. This thesis evaluates the existing legal protection mechanisms 
and explores the challenges and gaps in the protection regime for refugees who arrive by boats 
through sea routes, specially to the non-party states of the 1951 Refugee Convention in South 
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East Asia. By analysing the shortcomings of the protection regime and the opportunities for 
the boat refugees of South East Asia, this thesis concludes that adoption of a regional 
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In May 2015, the news shocked the world. Thousands of Rohingya people fled Myanmar by 
boat and reached the maritime zones of neighbouring countries where they requested refugee 
status. The neighbouring countries (namely, Thailand, Malaysia and Indonesia) denied their 
requests. The refugees remained stranded in the Bay of Bengal and Andaman Sea while 
authorities around the region refused to take them in.1 On 19 May 2015, the United Nations 
High Commissioner for Refugees (UNHCR) estimated that nearly 4,000 people from Myanmar 
and Bangladesh remained stranded at sea with dwindling supplies on board. The UN Refugee 
Agency warned that time was running out for thousands of people in distress at sea and urged 
governments in the region to urgently rescue and disembark these vulnerable people.2 A joint 
statement was made by the UNHCR, the Office of the United Nations High Commissioner for 
Human Rights (OHCHR), the International Organization for Migration (IOM) and the Special 
Representative of the UN Secretary-General (SRSG) for International Migration to the states 
in the region of South East Asia in which they urged the protection of the lives of all on board 
                                                 
1‘Myanmar Rohingya migrants “begging for help” from boat’, BBC (online, 12 May 2015) 
<https://www.bbc.com/news/world-asia-32701203>; Kanupriya Kapoor, ‘Asia’s New Boat People: Beaten, 
Abandoned and Pushed Back to Sea’, Reuters (online, 15 May 2015) <https://www.reuters.com/article/asia-
migrants-journey/asias-new-boat-people-beaten-abandoned-and-pushed-back-to-sea-
idUSKBN0O00SP20150515>; Euan McKirdy and Saima Mohsin, ‘Lost at Sea, Unwanted: The Plight of 
Myanmar’s Rohingya “Boat People”’, CNN (online, 20 May 2015) 
 <https://edition.cnn.com/2015/05/19/asia/rohingya-refugee-ships-explainer/>; ‘Malaysia Turns Away Two 
Vessels Carrying About 600 Migrants; Another Boat Arrives in Thailand’, ABC News (online, 14 May 2015) 
<https://www.abc.net.au/news/2015-05-14/malaysia-turns-away-two-vessels-carrying-about-600-
migrants/6471168>; ‘Malaysia and Thailand turn away hundreds on migrant boats’, The Guardian (online, 14 
May 2015) <https://www.theguardian.com/world/2015/may/14/malaysia-turns-back-migrant-boat-with-more-
than-500-aboard>; Thomas Fuller and Joe Cochrane, ‘Rohingya Migrants From Myanmar, Shunned by Malaysia, 
Are Spotted Adrift in Andaman Sea’, The New York Times  
(online, 14 May 2015) <https://www.nytimes.com/2015/05/15/world/asia/burmese-rohingya-bangladeshi-
migrants-andaman-sea.html>; ‘SE Asia States Harden Positions as ‘Boat People’ Turned Away’, The Irish Times 
(online, 15 May 2015) <https://www.irishtimes.com/news/world/asia-pacific/se-asia-states-harden-positions-as-
boat-people-turned-away-1.2213710>; Shivali Nayak, ‘South-East Asian Migrant Crisis: Timeline of Key 
Events’, ABC News (online, 28 May 2015) <https://www.abc.net.au/news/2015-05-28/timeline-south-east-asia-
migrant-crisis/6498794>; Amnesty International, Southeast Asia: Persecuted Rohingya Refugees from Myanmar 
Suffer Horrific Abuses at Sea (Web Page, 21 October 2015) 
<https://www.amnesty.org/en/latest/news/2015/10/southeast-asia-persecuted-rohingya-refugees-from-myanmar-
suffer-horrific-abuses-at-sea/>; Human Rights Watch, Southeast Asia: End Rohingya Boat Pushbacks (Web Page, 
14 May 2015) <https://www.hrw.org/news/2015/05/14/southeast-asia-end-rohingya-boat-pushbacks>.  
2 Vivian Tan, ‘UNHCR Says Time Running Out for Stranded Boat People; Urges South-East Asian Governments 






through the granting of safe disembarkation.3 Despite the plea from UN Secretary General Ban 
Ki-moon, urging the South East Asian leaders to uphold ‘international law’ and ‘the obligation 
of rescue at sea’,4 Malaysia, Thailand and Indonesia refused to accept the Rohingya refugees 
(‘boat people’);5 and so men, women and children remained on ships, with rapidly dwindling 
provisions. The governments of Bangladesh, Thailand, Indonesia and Malaysia argued that 
because of national security and border control they could not accept boat refugees.6 However, 
subsequently, Bangladesh, Thailand, Indonesia and Malaysia changed their position because 
of  international criticism and pressure, offering humanitarian assistance and temporary shelter 
to the Rohingya boat refugees of South East Asia on an ad hoc basis. This issue is discussed in 
detail in Chapter 4 of this thesis. 
Moreover, in response to the urging of UNHCR, Australian Prime Minister Tony Abbott, 
despite Australia being a party to the 1951 Refugee Convention and a party to a bilateral 
agreement with Indonesia on the resettlement of refugees,7 said ‘Nope, nope, nope. We have a 
                                                 
3 UNHCR, ‘Joint Statement by UNHCR, OHCHR, IOM and SRSG for Migration and Development: Search and 
rescue at sea, disembarkation, and protection of the human rights of refugees and migrants now imperative to save 
lives in the Bay of Bengal and Andaman Sea’ (Press Release, 19 May 2015) 
<http://www.unhcr.org/555aee739.html>. 
 
4 UN News, ‘Ban urges borders and ports be kept open to thousands stranded at sea in Southeast Asia’ (Web 
Page, 14 May 2015) <https://news.un.org/en/story/2015/05/498752-ban-urges-borders-and-ports-be-kept-open-
thousands-stranded-sea-southeast-asia>; UN News, ‘In talks with Southeast Asian leaders, top UN officials 
stress need to protect migrants stranded at sea’ (Web Page, 17 May 2015) <https://news.un.org/en/story/ 
2015/05/498952-talks-southeast-asian-leaders-top-un-officials-stress-need-protect-migrants>.  
5 The Rohingya boat refugees are also known as ‘boat people’. See for example: Chris Lewa, ‘Asia’s New Boat 
People’ (2008) 30 Forced Migration Review 40-42; ‘Rohingya: South-East Asian Countries Fail to Agree on 
Cause of ‘Boat People’ Crisis’, The Guardian (online, 30 May 2015) <https://www.theguardian.com/world/ 
2015/may/29/south-east-asian-countries-agree-to-intensify-boatpeople-rescue-efforts>; Al-Zaquan Amer 
Hamzah and Aubrey Belford, ‘Pressure Mounts on Myanmar Over Asia “Boat People” Crisis’, Reuters (online, 
17 May 2015) <http://www.reuters.com/article/us-asia-migrants-idUSKBN0O20JB20150517>; ‘South-East  
Asian Migrant Crisis: The Boats and the Numbers’, ABC (online, 20 May 2015) <https://www.abc.net.au/news/ 
2015-05-17/migrant-refugee-crisis-south-east-asia-in-numbers/6476160>; Amnesty International, South East 
Asia: ‘Boat people’ crisis summit an opportunity that must not be missed (Web Page, 28 May 2015) 
 <https://www.amnesty.org/en/latest/news/2015/05/south-east-asia-boat-people-crisis-summit-an-opportunity-
that-must-not-be-missed/>; Human Rights Watch, Southeast Asia: Put rights at center of boat people summit: 
Demand end of abuses in Burma, access for refugee protection (Web Page, 27 May 2015) 
<https://www.hrw.org/news/2015/05/27/southeast-asia-put-rights-center-boat-people-summit> 
6 ‘World Community Mounts Pressure on Thailand, Malaysia, Indonesia to Save Migrants Drifting in Sea’, The 
Daily Star (online, 14 May 2015) <https://www.thedailystar.net/backpage/save-migrants-drifting-sea-82164>;  
Siegfried O. Wolf, ‘The Rohingya: Humanitarian Crisis or Security Threat?’, The Diplomat (online, 6 October 
2015) <http://thediplomat.com/2015/10/the-rohingya-humanitarian-crisis-or-security-threat/>; Richard Cronin 
and Courtney Weather, ‘A Universal Dilemma: Boat People, Humanitarian Concerns, and National Sovereignty’, 
The Stimson Center (Web Page, 1 June 2015) <https://www.stimson.org/content/universal-dilemma-boat-people-
humanitarian-concerns-and-national-sovereignty>. 
7 Australian refugee law and policy regarding boat refugees is examined in detail in section 3.2.1. in Chapter 3 
and section 4.6.5.3. in Chapter 4 of this thesis.  
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very clear refugee and humanitarian program’.8 Abbott also stated: ‘we have stopped the boats 
and we are not going to do anything that will encourage people to get on boats’. He added that 
the most compassionate thing Australia could do for the Rohingya boat refugees was to turn 
the boats back.9  
According to a UNHCR report, between 2014 and 2015 approximately 94,000 refugees and 
migrants departed by sea from Bangladesh and Myanmar, with 31,000 departures made in the 
first half of 2015. Approximately 1,100 people died at sea on this route at that time, including 
an estimated 370 deaths in 2015.10 
 
The arrival by sea of asylum seekers, refugees and migrants, and the phenomenon of the boat 
refugee, is not a new issue. For instance, during the Indochina conflicts, Vietnamese refugees 
(who were also referred to as ‘boat people’) fled Vietnam in boats and ships to neighbouring 
South East Asian countries.11 The ‘interception’ and ‘turning back’ of asylum seekers and 
migrants who come by sea are also found in the practices of the United States,12 Australia13 
                                                 
8 Belinda Grant Geary, ‘“Nope, Nope, Nope”: Tony Abbott’s blunt response when asked if Australia would 
accept hundreds of desperate refugees pictured stranded on rotting boats off Indonesia’, The Daily Mail (online, 
21 May 2015) <https://www.dailymail.co.uk/news/article-3090208/Nope-Nope-Nope-Prime-Minister-Tony-
Abbott-s-blunt-response-Australia-accept-thousands-desperate-refugees-pictured-stranded-rotting-boats-
Indonesia html?fbclid=IwAR0tL3OMqBVo3yCVanU4JtxuGzFwDYBkK_aNRV-RSCcaRC7rExTo1ZzELJM>. 
9 Shalailah Medhora, ‘“Nope, nope, nope”: Tony Abbott says Australia will take no Rohingya refugees’, The 
Guardian (online, 21 May 2015) <https://www.theguardian.com/world/2015/may/21/nope-nope-nope-tony-
abbott-says-australia-will-take-no-rohingya-refugees?fbclid=IwAR0ADaTJDpjhK8BKZTGcKSXc 
6V3Zy33d7tUMlBhyMizsU2M8xud_NpTjBPA>; Belinda Grant Geary and Lucy Thackray, ‘“Tony Abbott 
should not put blame on the asylum seekers”: Indonesia condemns Australia’s refusal to help the thousands in 




10 UNHCR, South-East Asia: Mixed Maritime Movements: Highlights (April-June 2015) 
<http://www.unhcr.org/protection/migration/554c6a746/irregular-maritime-movements-south-east-asia html>. 
 
11 UNHCR, The State of the World’s Refugees 2000: Fifty Years of Humanitarian Action (Oxford University 
Press, 2000) 79-103, 82-83.  
12 See section 3.3 in Chapter 3 for a detailed analysis of US law and policy on boat refugees. See also Stephen 
H. Legomsky, ‘The USA and the Caribbean Interdiction Program’ (2006) 18 (3-4) International Journal of 
Refugee Law 677; Council of Europe, Report of Parliamentary Assembly, The Interception and Rescue at Sea of 
Asylum Seekers, Refugees and Irregular Migrants, Committee On Migration, Refugees and Population (Doc. 
12628, 1 June 2011) 7 <http://www refworld.org/pdfid/4ee0d4ac2.pdf>.  
13 See section 3.2 for a detailed analysis of Australian law and policy on boat refugees. See also Peter D. Fox, 
‘International Asylum and Boat People: The Tampa Affair and Australia’s “Pacific Solution”’ (2010) 25(1) 
Maryland Journal of International Law 356; Jared L. Lacertosa, ‘Unfriendly Shores: An Examination of 
Australia’s “Pacific Solution” under International Law’ (2014) 40(1) Brooklyn. Journal of International Law 
321; Mary Crock, ‘In the Wake of the TAMPA: Conflicting Visions of International Refugee Law in the 
Management of Refugee Flows’ (2003) 12(1) Pacific Rim Law and Policy Journal 49.    
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and Italy.14  
However, Rohingya boat refugees are not the same as the boat people of the Mediterranean 
Sea.15 In both cases the causes of displacement are different.16 People from Syria, Iraq and 
Afghanistan mainly cross the Mediterranean Sea for conflict and economic reasons.17 
According to UNHCR, in 2015 around half a million Syrian people fled from their country due 
to war and tried to arrive in Europe by crossing the Mediterranean Sea.18 Moreover, a UNDP 
report19 found that most of the irregular migrants from African region20 try to cross the 
Mediterranean Sea by boat for economic reasons and a better life. 
 
The Rohingya are a largely Muslim ethnic minority group residing in the western part of 
Myanmar in the State of Rakhine, formerly known as Arakan. There is no specific data on the 
Rohingya refugees.21 However, according to UNHCR, at present around one million Rohingya 
refugees have been given shelter in Bangladesh where over 744,000 refugees have fled since 
25 August 2017.22 And according to Human Rights Watch, still 500,000-600,000 Rohingyas 
are in Rakhine State of Myanmar.23  
 
In 1982, Burma (Now Myanmar) adopted the new Citizenship Law.24 In the Act, the citizenship 
status of the Rohingya people was technically excluded by the government, specially the  jus 
                                                 
14 Mariagiulia Giuffré, ‘State Responsibility Beyond Borders: What Legal Basis for Italy’s Push-backs to 
Libya?’ (2012) 24(4) International Journal of Refugee Law 692; Human Rights Watch, Pushed Back, Pushed 
Around: Italy’s Forced Return of Boat Migrants and Asylum Seekers, Libya’s Mistreatment of Migrants and 
Asylum Seekers (Web Page, 2009) <http://www.hrw.org/sites/default/files/reports/italy0909web_0.pdf>. 
15 Abhiruchi Chatterjee, ‘Migrants at Sea: Case studies of Syrians and Rohingyas’ (2016) 12(2) Maritime 
Affairs: Journal of The National Maritime Foundation of India 58.  
16 Ibid 59-60. 
17 Elizabeth Collett, ‘Unauthorized Maritime Migration in Europe and the Mediterranean Region’ in Kathleen 
Newland et al (eds), All at Sea: The Policy Challenges of Rescue, Interception, and Long-Term Response to 
Maritime Migration (Migration Policy Institute, Washington, 2016) 43, 50-53.  
18 UNHCR, A Million Refugees and Migrants flee to Europe in 2015 (Press Release, 22 December 2015) 
<https://www.unhcr.org/news/press/2015/12/567918556/million-refugees-migrants-flee-europe-2015 html>. 
19 UN Development Programme (UNDP), Scaling Fences: Voices of Irregular African Migrants to Europe 
(Report, 2019) <https://www.undp.org/content/dam/rba/docs/Reports/UNDP-Scaling-Fences-EN-2019.pdf>. 
20 Most of the irregular migrants from African region try to cross the Mediterranean Sea from Nigeria, Senegal, 
Mali, Guinea, The Gambia, Côte d’Ivoire, Somalia, Cameroon and Eritrea. Ibid 19.  
21 Pavin Chachavalpongpun, ‘Rohingya Refugee Crisis Shames Southeast Asia’, The Japan Times (online, 21 
May 2015) <http://www.japantimes.co.jp/opinion/2015/05/21/commentary/world-commentary/rohingya-
refugee-crisis-shames-southeast-asia/#.Vcevd5dBaTr>. 
22 UNHCR, Refugee Response in Bangladesh: Population Figures (online, 30 September 2019) 
<https://data2.unhcr. org/en/situations/myanmar_refugees>.  
23 Human Rights Watch, Myanmar: Events of 2018 (World Report 2019) <https://www.hrw.org/world-
report/2019/country-chapters/Burma>.  
24 Burma Citizenship Law, 15 October 1982 (1982 Citizenship Law). 
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sanguinis principle,25and the government  repealed the previous 1948 Citizenship Act.26 The 
1982 Citizenship Act prescribed three categories of citizenship status: full citizenship,27 
associated citizenship28 and naturalisation citizenship.29 In fact, the main aim of the 1982 
Citizenship Law was – to ensure only pure blood national races would be classified as citizens 
of Burma.30 The Rohingya ethnic Muslim group was thereby excluded from the official list of 
135 national races eligible for full citizenship.31 As a consequence, the Myanmar government 
has refused to recognise the Rohingya as one of the country’s ethnic groups. Thus, the 
Rohingya have become ‘stateless entities’; they are unwanted and unrecognised by the state as 
having legal status.32 They have become alien in the land where they have been living for 
generations. Over the last few decades, a number of reports have suggested the possibility of 
genocide being committed against this group. They cite a dangerous combination of ethnic and 
religious tensions, discriminatory deprivation of basic rights, restricted access to food and 
medicine and hate speech as reasons why a large number of Rohingya are fleeing their 
country.33 Amnesty International has claimed that the Rohingyas are the most persecuted 
refugees in the world.34 
                                                 
25
 Nationality or citizenship can be acquired by three ways: jus sanguinis, jus soli and jus domicile. Jus 
sanguinis is a Latin term, it means law relating to blood. According to the jus sanguinis principle, the nationality 
of children is the same as their parents, irrespective of their place of birth. The jus sanguinis principle is 
different from jus soli principle, where nationality is considered as per the place of birth. The jus domicile 
principle means status of long residence. It is also known as nationality by naturalisation.  
However, in the case of jus domicile, only long-term domicile is not enough for citizenship status; generally, the 
State adopts long procedure and multitude rules for naturalisation. See Alice Edwards and Laura van Waas 
(eds), Nationality and Statelessness under International Law (Cambridge University Pres, 2014) 16-21.  
26 Md. Mahbubul Haque, ‘Rohingya Ethnic Muslim Minority and the 1982 Citizenship Law in Burma’ (2017) 
37(4) Journal of Muslim Minority Affairs 454, 456.  
27 Chapter II, s 3 of the 1982 Citizenship Law states that: ‘Nationals such as the Kachin, Kayah, Karen, Chin, 
Burman, Mon, Rakhine or Shan and ethnic groups as have settled in any of the territories included within the 
State as their permanent home from a period anterior to 1185 B.E., 1823 A.D. are Burma citizens.’ 
28 Chapter III, ss 24 to 41 of the 1982 Citizenship Law is on associate citizenship. Particularly, s 23 provides: 
‘Applicants for citizenship under the Union Citizenship Act of 1948, conforming to the stipulations and 
qualifications may be determined as associate citizens by the Central Body.’ 
29 Chapter IV, ss 42 to 61 set down the criteria for naturalisation of citizenship. Particularly, s 42 states the 
condition of entry into Myanmar before 4 January 1948; and s 44 provides that: ‘An applicant for naturalized 
citizenship shall have the following qualifications: (a) be a person who conforms to the provisions of s 42 or s 
43; (b) have completed the age of eighteen years; (c) be able to speak well one of the national languages; (d) be 
of good character; (e) be of sound mind.’ 
30  Haque (n 26) 456. 
31 Human Rights Watch, Burma: Amend Biased Citizenship Law 1982 Act: Fuels Repression, Deprives 
Rohingya Muslims of Basic Rights (Web Page, 13 January 2015) <https://www.hrw.org/news/2015/01/13/ 
burma-amend-biased-citizenship-law>.  
32 Haque (n 26) 466.  
33 Katherine Southwick, ‘Preventing Mass Atrocities Against the Stateless Rohingya in Myanmar: A Call for 
Solutions’ (2015) 68 (2) Journal of International Affairs 137-157, 138; Allard K. Lowenstein International 
Human Rights Clinic (Yale Law School), ‘Persecution of the Rohingya Muslims: Is Genocide Occurring in 
Myanmar’s Rakhine State? A Legal Analysis’ (Research Report, October 2015) 1 
<http://www.fortifyrights.org/downloads/Yale_Persecution_of_the_Rohingya_October_2015.pdf>. 




In fact, the Rohingya problem is an ‘ethnopolitical conflict’ because of ethnic and religious 
reasons. The Rohingya identify themselves as Muslims and as indigenous people of Rakhine 
State, but Myanmar imposes certain conditions on its citizens.35 In Myanmar, Buddhists are in 
the  majority, which causes conflict with other ethnic and religious minorities.36 An 
‘Independent International Fact-Finding Mission on Myanmar’ (IIFFMM) was established by 
the United Nations Human Rights Council in 2017 for  alleged human rights violations by 
military and security forces of Myanmar against the Rohingya people. The Fact-Finding 
Mission found sufficient evidence of  violation of human rights by military and security forces, 
including grave crimes and genocide in Myanmar’s Rakhine State.37 The UN Fact Finding 
body discovered that the Rohingya people of Myanmar were being  persecuted and were living 
under threat of genocide.38  Their report noted that in 2017, through a ‘clearance operations’ 
policy, Myanmar had killed thousands of Rohingya  and caused more than 740,000 Rohingya 
to flee for their lives to Bangladesh.39   Following this, Gambia filed a genocide case against 
Myanmar in the International Court of Justice (ICJ) in 2019.  The ICJ considered the 1948 
Genocide Convention in relation to this. After the hearing, the highest international court of the 
world unanimously ruled that Myanmar should protect the Rohingya people from  genocide.40 
This issue is further discussed in Chapter 4.  
The 1951 Convention Relating to the Status of Refugees (The 1951 Refugee Convention)41 and 
the 1967 Protocol Relating to the Status of Refugees (The 1967 Protocol)42 are the main 
international instruments of refugee protection. International refugee law is a distinct discipline 
within international law. Parties to the 1951 Refugee Convention or the 1967 Protocol are 
                                                 
September 2017) <https://www.amnesty.org.au/who-are-the-rohingya-refugees>. 
35 Kawser Ahmed and Helal Mohiuddin, The Rohingya Crisis: Analyses, Responses, and Peacebuilding Avenues 
(Lexington Books, 2020) 
36 Meghna Kajla and Nasreen Chowdhory, ‘The Unmaking of Citizenship of Rohingyas in Myanmar’, in  
  Nasreen Chowdhory  and Biswajit Mohanty (ed), Citizenship, Nationalism and Refugeehood 
of Rohingyas in Southern Asia (Springer, 2020) 51, 59 
37 United Nations Human Rights Council, ‘Independent International Fact-Finding Mission on Myanmar’, 
<https://www.ohchr.org/en/hrbodies/hrc/myanmarffm/pages/index.aspx>.  
38 UN Human Rights, Office of the High Commissioner, Myanmar’s Rohingya Persecuted, Living under Threat 
of Genocide, UN Experts Say’. 
<https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=24991&LangID=E>. 
39 Ibid. 
40 ICJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide 
(The Gambia v. Myanmar), Press Release, No. 2020/3 (23 January 2020).  
41
 1951 Convention Relating to the Status of Refugees, 189 UNTS 137 (entered into force 22 April 1954). The 
Refugee Convention is examined in details in Chapter 2 and Chapter 5 of this thesis. 
42
 1967 Protocol Relating to the Status of Refugees, 606 UNTS 267 (entered into force 4 October 1967). The 
1967 Protocol is examined in Chapter 2 of this thesis.  
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obliged to protect the people who are classified as refugees under the 1951 Refugee Convention 
or the 1967 Protocol. Furthermore, Article 14(1) of the Universal Declaration of Human Rights 
1948 states that ‘Everyone has the right to seek and to enjoy in other countries asylum from 
persecution’.43 Moreover, various international human rights instruments – either expressly44 
or impliedly45 – regional instruments,46 customary international law47 – under humanitarian 
principles48 – and UNHCR guidelines49 also ensure refugee protection, where States are 
obliged to provide shelter to the non-citizen.  
 
However, protection of refugees at sea entails other issues as well. The legal framework 
governing rescue-at-sea of refugees and asylum seekers involves international maritime law.50 
Under international maritime law, helping those who are in peril at sea is one of the oldest 
maritime obligations.51
 
In this aspect, the United Nations Convention on the Law of the Sea 
1982 (UNCLOS III),52 and other international maritime laws, namely the International 
                                                 
43 1948 Universal Declaration of Human Rights, Adopted and Proclaimed by General Assembly Resolution 217 
A (III) of 10 December 1948.  
44 Article 3 of the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (adopted 10 December 1984, entered into force 26 June 1987) 1465 UNTS 85. Article 3 states: ‘No 
State Party shall expel, return (“refouler”) or extradite a person to another State where there are substantial 
grounds for believing that he would be in danger of being subjected to torture.’ 
45 Articles 6 and 7 of the International Covenant on Civil and Political Rights (adopted 16 December 1966, 
entered into force 23 March 1976) 999 UNTS 171. Article 6 (1): ‘Every human being has the inherent right to 
life. This right shall be protected by law. No one shall be arbitrarily deprived of his life.’ Article 7: ‘No one shall 
be subjected to torture or to cruel, inhuman or degrading treatment or punishment.’ 
46 Organization of African Unity (OAU), Convention Governing the Specific Aspects of Refugee Problems in 
Africa (‘OAU Convention’), 10 September 1969, 1001 UNTS 45 (entered into force 20 June 1974); The 
Cartagena Declaration on Refugees (22 November 1984), adopted by the Colloquium on the International 
Protection of Refugees in Latin America, Mexico and Panama, held at Cartagena, Colombia from 19-22 
November 1984 (non-binding).  
47 D. W. Greig, ‘The Protection of Refugees and Customary International Law’ (1980) 8 Australian Year Book 
of International Law 108.  
48 D. Perluss and J. F. Hartman, ‘Temporary Refuge: Emergence of a Customary Norm’ (1986) 26 Virginia 
Journal of International Law 551.  
49 UNHCR, Handbook and Guidelines on Procedures and Criteria for Determining Refugee Status under the 
1951 Convention and the 1967 Protocol Relating to the Status of Refugees, December 2011, 
HCR/1P/4/ENG/REV. 3.  
50 UNHCR, Background Note on the Protection of Asylum-Seekers and Refugees Rescued at Sea (Final Version) 
(18 March 2002) 1-12 <http://www.refworld.org/docid/3cd14bc24 html>.  
51 Ibid 1.  
52 United Nations Convention on the Law of the Sea, opened for signature 10 December 1982, 1833 UNTS 396 
(entered into force 16 November 1994) (UNCLOS III).  
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Convention for the Safety of Life at Sea 1974 (SOLAS Convention)53 and the International 





Interception of refugee boats at sea is not a new phenomenon in South East Asia. During the 
Indo-Chinese refugee crisis between 1975 and 1995, the South East Asian states either returned 
the boat refugees to their countries of origin or resettled them in a third country.56 Thailand’s 
‘push-back’ policy for the Vietnamese boat people resulted in a great loss of life. 57 Moreover, 
throughout the Indo-Chinese refugee crisis, Indonesia also violated the principle of non-
refoulement, and Malaysia pushed back large numbers of refugee boats.58 Later, a 
Comprehensive Plan of Action (CPA) for Indo-Chinese Refugees (1989 – 1997) (especially 
for the boat people) was adopted at the International Conference on Indo-Chinese Refugees, 
held in Geneva on 13 and 14 June 1989, which established a framework for international 
cooperation when asylum seeking in South East Asia was in crisis.59 The CPA for Indo-Chinese 
Refugees has been described as a model of international solidarity and burden sharing co-
operation with regards to the boat refugee crisis of the last century in South East Asia.60 The 
CPA also noted as ‘the first attempt to implicate all concerned parties – countries of asylum, 
of origin, and of resettlement – as well as the donor community in a coordinated, solutions-
oriented set of arrangements for the sharing of responsibilities for the refugee population’.61  
 
In recent times, Rohingya boat refugees have been rejected by the South East Asian States at 
their frontiers, especially Thailand, Malaysia and Indonesia, and also Bangladesh. The question 
                                                 
53 International Convention for the Safety of Life at Sea, adopted on 1 November 1974, 1184 United Nations 
Treaty Series 2 (entered into force 25 May 1980) (SOLAS 1974).  
54 International Convention on Maritime Search and Rescue, opened for signature 27 April 1979, 1403 UNTS 
118 (entered into force 22 June 1985) (SAR 1979).  
55 UNHCR, Background Note on the Protection of Asylum-Seekers and Refugees Rescued at Sea (Final Version) 
(18 March 2002) 1-12 <http://www.refworld.org/docid/3cd14bc24 html>. See also UNHCR, Rescue at Sea, 
Stowaways and Maritime Interception: Selected Reference Materials (Division of Int. Protection, Geneva, 2nd 
ed, December 2011) <http://www refworld.org/docid/4ee087492.html>.  
56 Sara E. Davies, ‘Saving Refugees or Saving Borders: Southeast Asian States and the Indochinese Refugee 
Crisis, 1975-79’ (2006) 18(1) Global Change, Peace and Security 3, 3.  
57 Arthur C. Helton, ‘Asylum and Refugee Protection in Thailand’ (1989) 1(1) International Journal of Refugee 
Law 20, 45.  
58 Nikolas Feith Tan, ‘The Status of Asylum Seekers and Refugees in Indonesia’ (2016) 28(3) International 
Journal of Refugee Law 365, 369.  
59 UNHCR, Executive Committee of the High Commissioner’s Programme Standing Committee 4th Meeting 
(Update on Regional Developments in Asia And Oceania) EC/46/SC/CRP.44 (19 August 1996) 1, 1[4]-2[6] 
<http://www.unhcr.org/3ae68cf94.pdf>.  
60 W. Courtland Robinson, ‘The Comprehensive Plan of Action for Indochinese Refugees, 1989-1997: Sharing 
the Burden and Passing the Buck’ (2004) 17 (3) Journal Refugee Studies 319, 319.  
61 Erika Feller, ‘The Evolution of the International Refugee Protection Regime’ (2001) 5 Washington University 
Journal of Law and Policy 129, 133.  
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therefore arises: how could the rights of refugees, especially the boat people, be protected in 
South East Asia?  
 
Map of South East Asia (Map No. 1)62 
In this context, this thesis seeks to examine the existing laws, policies, agreements and case 
laws within international refugee protection frameworks. The thesis initially explores and 
evaluates the international refugee protection mechanism for refugees who come by boat. Then 
the thesis focuses on South East Asia. In  this thesis, the region of South East Asia is composed 
of five States: Bangladesh, Indonesia, Malaysia, Myanmar and Thailand.63 The research is 
                                                 
62 Map of South East Asia (Map No. 1). Source: The Nation Online Project 
<https://www.nationsonline.org/oneworld/map_of_southeast_asia htm>.  
63 Asia is the largest continent in the world. There are two sub regional ‘associations’ in the Asia Pacific region: 
SAARC (South Asian Association for Regional Cooperation of South Asia), consists of eight States: 
Afghanistan, Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan and Sri Lanka; and ASEAN (Association of 
Southeast Asian Nations), consists of 10 States: Brunei Darussalam, Cambodia, Indonesia, Lao People’s 
Democratic Republic, Malaysia, Myanmar, Philippines, Singapore, Thailand and Vietnam. In practice, many 
refugees originate from South Asia and flee to ASEAN States, especially by boat through sea routes, e.g. 
Rohingya boat refugees. This thesis focuses on the major sea routes of the boat refugees of South East Asia (the 
Bay of Bengal and Andaman Sea). There is no universally adopted definition of South East Asia. For the present 
research, the identification of the South East Asia geographical region has been generated from UNHCR 
reports: UNHCR, Fact Sheet of Geographical Coverage of the Regional Office for Southeast Asia (September 
2013) 1 <http://www.unhcr.org/506591889.pdf>; UNHCR, Global Report 2013: South East Asia 1 
<http://www.unhcr.org/539809fc16.pdf>; UNHCR, Asia and the Pacific, Global Appeal 2013 (Update) 97 
<http://www.unhcr.org/50a9f8180.pdf>; UNHCR, Global Appeal 2015 (Update): South East Asia 1 
<https://www.unhcr.org/en-au/publications/fundraising/5461e60a558/unhcr-global-appeal-2015-update-south-




concentrated on the Rohingya boat people, who are stateless and have been intercepted and 
pushed back by the South Asian States. The thesis also makes a comparative study of refugee 
protection mechanisms at sea adopted by other States and regional legal regimes (in particular, 
Australia and United States) to find a durable solution. The aim of this research is to find a 
unique and effective solution for the refugee protection problem of South East Asia, 
particularly for the boat people.  
 
1.2 Thesis Statement 
 
The 1951 Refugee Convention and the 1967 Protocol are the major international refugee laws, 
acceded to by the majority of States of the world. International maritime laws, in particular: 
United Nations Convention on the Law of the Sea 1982 (UNCLOS III), International 
Convention for the Safety of Life at Sea 1974 (SOLAS Convention) and International 
Convention on Maritime Search and Rescue of (SAR Convention) also creates obligations to 
States to protect distressed people at sea. However, the South East Asian States are non-parties 
to the international refugee law.  
 
Against this background, the key statement of the thesis is -  law and policy regarding refugee 
protection in South East Asia is insufficient, especially contemporary State practices ignores 
international law. This thesis investigates mechanisms to protect the refugees in the region 
within existing remedies, focusing on the boat refugee issue. Finally, the thesis suggests a way 
in which the boat refugees of South East Asia would be treated in a more humane way than 





                                                 
pacific-regional-summary html>; and other resources (e.g. Savitri Taylor, Refugee Protection in the Asia Pacific 
Region, International Refugee Rights Initiative, Rights in Exile Programme 
<http://www.refugeelegalaidinformation.org/refugee-protection-asia-pacific-region>). Therefore, for the 
purposes of this thesis, the region of South East Asia is composed of five States: Bangladesh, Indonesia, 
Malaysia, Myanmar and Thailand. All of these States are coastal States on the Bay of Bengal and Andaman Sea; 
and none of them is acceded to either the 1951 Refugee Convention or the 1967 Protocol. See also UNHCR, 






1.3. Research Questions 
 
The main and central research question of the thesis is: How can boat refugees of South East 
Asia be managed in a more humane way rather than turning them back to sea?  
The following research sub-questions are formed for the background of the investigation: 
1. What are the present legal frameworks to protect boat refugees under international 
law? 
2. How effective are the present frameworks to ensure successful protection of the boat 
refugees under international law?  
 
3. What are the problems, challenges and opportunities involved in protecting the boat 
refugees in South East Asia?  
4. How could these problems and challenges be addressed in order to ensure the rights of 
refugees in South East Asia, especially focusing on the Rohingya boat people?  
 
1.4. Focus of the Thesis 
 
The central issue (or focus) of this thesis is an examination of the protection regimes in regards 
to boat refugees in South East Asia, considering the challenges and opportunities for 
international law and domestic practices.  
The thesis examines the rights of refugees at sea and the obligations of States to boat refugees 
under the principles of international law. It also examines the States’ practices in relation to 
boat refugees. The thesis focuses on the challenges posed by, and/or gaps in, the following: the 
1951 Refugee Convention, refugees at sea, the mass influx of refugees, extraterritorial 
application of the non-refoulement principle at sea, the customary status of the non-refoulement 
principle, a duty to rescue under UNCLOS III, boat refugees and their right of innocent passage 
under UNCLOS III, the status of stateless boats in international law, the Search and Rescue 
Convention 1979, the Safety of Life at Sea Convention 1974 and the conflict between law of 
the sea and international refugee law. The research particularly focuses and examines law and 
policy relating to the status of refugees in South East Asia. It explores the legal and practical 
complexities involved in refugee protection in South East Asia, and highlights the Rohingya 
boat refugees, who are also stateless.   
This thesis also argues that the existing literature regarding refugee protection in South East 
Asia, particularly in relation to boat refugees, fails to focus on their needs. In this context, the 
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thesis aims to identify the practical issues and the legal gaps concerning the refugee protection 
framework in South East Asia and seeks to propose a refugee-friendly regime for the region. 
The thesis explicitly focuses on the principles of refugee law, the non-refoulement principle, 
international law of the sea, maritime law and human rights obligations relating to boat 
refugees, as well as relevant judicial developments, to highlight the shortcomings of the present 
refugee protection mechanisms in South East Asia. The objective of this research is to 
recommend an alternative and improved approach to manage boat refugees in South East Asia.  
 
1.5. Intellectual Context 
1.5.1. Justification of Research  
 
The main objective of this research is to examine the existing international instruments that are 
relate to the protection of boat refugees and to find out whether the existing protection regime 
is sufficient to ensure the safety of refugees at sea. In this context, the aim of this study is to 
provide a conceptual framework of the existing international law on the boat refugee.  
The 1951 Refugee Convention and the 1967 Protocol are the main international instruments 
for the protection of refugees. There are 148 States that are parties to these instruments.64 These 
instruments are treated as customary law for refugee  protection. According to Article 38(1)(b) 
of Statute of the International Court of Justice, international custom is ‘evidence of a general 
practice accepted as law’.65  
 
According to Article 1(A)(2) of the 1951 Refugee Convention:  
  a refugee as an individual who is outside his or her country of nationality or habitual residence who is 
unable or unwilling to return due to a well-founded fear of persecution based on his or her race, religion, 
nationality, political opinion, or membership in a particular social group.  
Practice has developed to the extent that if a person does not fall within the refugee definition 
(because of civil war, internal armed conflict, revolution, natural disaster and drought), he/she 
                                                 
64 UNHCR, States Parties to the 1951 Convention and the 1967 Protocol, 1.  
65 Statute of the International Court of Justice, opened for signature 26 June 1945, 33 UNTS 933 (entered into 
force 24 October 1945).  
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could be protected as a humanitarian refugee under either the customary norm66 or under the 
complementary protection.67 
The principle of non-refoulement of Article 33(1) of the 1951 Convention is the key 
international safeguard for refugee protection. Article 33(1) states that: 
 
No Contracting State shall expel or return (refouler) a refugee in any manner whatsoever to the frontiers 
of territories where his life or freedom would be threatened on account of his race, religion, nationality, 
membership of a particular social group or political opinion. 
 
Thus, the contracting states are bound by the treaty provision and this includes all sub-divisions 
of the contracting state, such as provincial or state authorities.68 In this situation, the states that 
are not parties to the 1951 Convention and the 1967 Protocol are not formally bound by the 
Convention and the Protocol; however, the non-contracting states are bound by customary 
international law.69  
 
However, the refugees who come by boat raises many complex issues.70 There is a debate about 
the extraterritorial application of the non-refoulement principle. Most of the researchers’ view 
is - because of the plain language of Article 33(1) and according to the object of the 1951 
Refugee Convention, the non-refoulement principle has extraterritorial application; 
accordingly, the interception of refugee boats on the high seas violates the international legal 
principle of non-refoulement.71 However, a handful of scholars oppose this view; they argue 
                                                 
66 Deborah Perluss, and Joan F. Hartman, ‘Temporary Refuge: Emergence of a Customary Norm’ (1985-1986) 
26 Virginia Journal of International Law 551.  
67 Ruma Mandal, ‘Protection Mechanisms Outside of the 1951 Convention (“Complementary Protection”)’ 
(Legal And Protection Policy Research Series, PPLA/2005/02, UNHCR, June 2005) 
<http://www.refworld.org/docid/435e198d4.html>. 
68
 Sir Elihu Lauterpacht and Daniel Bethlehem, ‘The Scope and Content of the Principle of Non-Refoulement: 
Opinion’ in E. Feller, V. Türk and F. Nicholson (eds), Refugee Protection in International Law UNHCR’s 
Global Consultations on International Protection (Cambridge University Press, 2003) 87, 108 [57]-[59].  
69 Ibid 140 [194].  
70 UNHCR, Background Note (n 55) 10[36], 12[46]. 
71 Killian S. O’Brien, ‘Refugees on the High Seas: International Refugee Law Solutions to a Law of the Sea 
Problem’ (2011) 3(2) Goettingen Journal of International Law 715; Richard Barnes, ‘Refugee Law at Sea’ 2004 
53(1) International and Comparative Law Quarterly 47; Andreas Fischer-Lescano, Tillmann Löhr and Timo 
Tohidipur, ‘Border Controls at Sea: Requirements under International Human Rights and Refugee Law’ (2009) 
21(2) International Journal of Refugee Law 256; Andrew Brouwer and Judith Kumin, ‘Interception and 
Asylum: When Migration Control and Human Rights Collide’ (2003) 21(4) Refuge 6; Mark Pallis, ‘Obligations 
of States towards Asylum Seekers at Sea: Interactions and Conflicts Between Legal Regimes’ (2002) 14 (2 and 
3) International Journal of Refugee Law 329; Seline Trevisanut, ‘The Principle of Non-Refoulement at Sea and 
the Effectiveness of Asylum Protection’ (2008) 12 Max Planck Yearbook of United Nations Law 205. 
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that the principle is not applicable to the extraterritorial zones, but the norm is only applicable 
to those who have already arrived at the territory of a receiving state.72 
 
The UNHCR in its Advisory Opinion on the Extraterritorial Application of Non-Refoulement 
Obligations under the 1951 Convention relating to the Status of Refugees and its 1967 Protocol 
examines the territorial scope of Article 33(1) of the 1951 Convention.73 UNHCR states that 
according to the 1969 Vienna Convention on the Law of Treaties, an international treaty must 
be interpreted by examining the ordinary meaning of the terms in the light of its object and 
purpose, and thus the Article has extraterritorial application.74 
Despite the theories, in practice - refugees are intercepted at sea by states parties to international 
refugee law in the name of state policy, for example - the United States (US) in Sale v Haitian 
Centers Council75 and Australia in the Tampa Case.76 In Sale, the US Supreme Court in a 
majority decision held that the non-refoulement principle does not apply to outside its territorial 
borders. State practices of the US and Australia to the boat refugees are examined in Chapter 
3 of this thesis.  
On the other side, in Hirsi Jamaa and Others v Italy,77 the applicants were 11 Somalian and 13 
Eritrean nationals who were part of a group of about 200 people who left Libya in 2009 by 
three boats bound for Italy. When the boats were 35 miles away from the south of Lampedusa 
(Agrigento) of Italy, they were intercepted by Italian Customs and Coastguard vessels and later 
were forced to return to Libya (the point of departure). The Grand Chamber of the European 
Court of Human Rights unanimously held that the practice of Italian authorities violated the 
provisions of the European Convention on Human Rights.78 After the historic judgment of 
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Hirsi Jamaa and Others,  Amnesty International (who was intervened as third party in the case) 
commented that ‘States intercepting individuals outside their territorial waters cannot operate 
in a legal vacuum’.79 Amnesty International also remarked that ‘even on the high seas, 
international human rights norms still apply, including the principle of non-refoulement’.80 In 
fact, Hirsi Jamaa and Others is the first case where the European Human Right Court examined 
the interdiction of refugee boats at high sea.81 However, one of the significant issues of the 
decision of Hirsi Jamaa and Others is that the European Human Rights Court delivered its 
verdict based on the European Convention of Human Rights; the Court did not examine the 
application of international refugee law at sea.82 So, the application of Article 33 of the Refugee 
Convention was not examined by the European Human Rights Court. On the other side, in 
1997, the Inter-American Commission on Human Rights in the Haitian Centre for Human 
Rights v United States case disagreed with the decision of the Sale Case, where the US 
Supreme Court held that the principle of non-refoulement had no extraterritorial application. 
The Inter-American Commission on Human Rights opined that it did not agree with the finding 
of the US Supreme Court,83 and declared that Article 33 of the 1951 Refugee Convention has 
no geographical limitations.84 
 
Traditionally, asylum seekers after arrival in a land territory or at the frontier of a State, claim 
refugee status. However, in the case of boat refugees, they are intercepted at sea, rejected at the 
territorial sea or contiguous zone, and turned back to the sea in the name of national security, 
border control, maritime law or immigration law. These practices violates the principles of 
human rights to the boat refugees.85 In this context, James Hathaway remarked that ‘refugee 
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law is not immigration law’.86 Moreover, this turning back practice is not in accordance with 
the spirit of international refugee law. The UNHCR stressed that there is no territorial limitation 
of non-refoulement principle, ‘in essence, it is applicable wherever States act’.87  
 
Although the rights of people at sea have been ensured under the international human rights 
and the law of the sea, however, in practice the refugee protection framework for boat refugees 
is complex. This poses technical and practical threats with the subject matter and needs to be 
considered from different perspectives: state policy, sovereignty, immigration policy, 
UNCLOS III, international maritime law, and human rights.88 
 
Under UNCLOS III, the high seas are not subject to the jurisdiction of any state.89 But the 
‘stateless vessels’ have no protection on the high seas as they are not registered. The law of the 
sea is silent on the rights of stateless vessels.90 Rohingya are stateless, they are desperate to 
escape from persecution. Smugglers, human traffickers and brokers are treating their plight as 
a lucrative business opportunity. It has been reported that smugglers have abandoned refugee 
boats at sea and they remained stranded at sea, subsequently, many of them died at sea.91  
 
Article 19(2)(g) of UNCLOS III provides that in territorial seas, interception of a foreign ship 
is allowed if the ship does the loading or unloading of any commodity, currency or person that 
is contrary to the customs, fiscal or immigration laws or security of the coastal state. In practice, 
the coastal state exercises its discretion in the name of national security and immigration law, 
which is against the interests of bona fide refugees and asylum seekers without justifying their 
claim.92  
 
After the Tampa incident, the SOLAS and SAR Conventions were reviewed and amended in 
2004; the amendments entered into force in July 2006. The Maritime Safety Committee (MSC), 
at its seventy-eighth session, adopted relevant amendments to Chapter V of the International 
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Convention for the Safety of Life at Sea (SOLAS Convention) and to Chapters 2, 3 and 4 of the 
Annex to the International Convention on Maritime Search and Rescue Convention (SAR 
Convention). At the same session the MSC adopted the Guidelines on the Treatment of Persons 
Rescued at Sea (2004). The purpose of the amendments and the Guidelines were to ensure help 
and rescue for the people who are in distress at sea. However, in practice, search and rescue 
services are insufficient in many parts of the world’s oceans.93 Most importantly, States are not 
interested to allow disembarkation to the refugee boats at their land.94 
In theory, if a person is rescued on the high seas, normally he or she falls under the jurisdiction 
of a flag state. But the flag state has no specific obligations under international law to provide 
refugee status. The practice is ‘next port of call’.95 It implies that the coastal state is under an 
obligation to provide shelter (at least temporarily) to the asylum-seekers under the principle of 
non-refoulement. Thus, there are clear gaps in the principle of non-refoulement, ‘next port of 
call’ and the flag state’s obligations under the law of the sea.96  
In the context of above ambiguities and uncertainties, refugees are intercepted by South East 
Asian states, particularly Thailand, Malaysia and Indonesia, and also Bangladesh. There are 
two sub-regional forums in the region (SAARC and ASEAN) but the refugee issue is never 
given any priority in their agendas. The 1966 Bangkok Principles on the Status and Treatment 
of Refugees have no effect on the state practice in the region. In 2012, the ASEAN member 
states adopted the legally non-binding ASEAN Human Rights Declaration. Nevertheless, in 
practice ASEAN members are reluctant to put refugees issue on ASEAN agenda because of 
‘no-interference’97 and mutual respect policy of ASEAN Charter.98  
In this vacuum, the Bali Process provides hope for refugee protection in South East Asia. In a 
series of ministerial meetings particular focus was given to develop a regional cooperation 
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framework for managing irregular movement in the region. In the Fourth Bali Regional 
Ministerial Conference, the Bali Process members agreed that a regional cooperation 
framework is needed to manage the irregular movement in the region.99  
 
Even though at present there is no regional framework for the protection of refugees in South 
East Asia, the states of the region are experienced in handling refugee issues. Kirsten 
McConnachie observes that remaining outside the global refugee system does not mean that 
states in the region have always refused to grant asylum.100 For instance, for the past four 
decades Thailand has absorbed large-scale refugee flows, especially during Indo-Chinese 
crisis. The other primary refugee hosting nations of the region are Malaysia and Indonesia.101 
Moreover, in 1978, 1990-91 and 1996-97 Bangladesh was host of the Rohingya people.102 
More recently, in May 2015, Indonesia and Malaysia agreed to offer temporary assistant to 
7,000 refugees and migrants who were floating at sea in rickety boats.103 And in the past, the 
Comprehensive Plan of Action (1989-1997) was successfully adopted by the South East Asian 
states to deal with the Indo-Chinese refugees, particularly the Vietnamese boat people, an 
arrangement based on burden sharing. The Comprehensive Plan of Action was treated as ‘a 
model of international solidarity’.104 At present, Bangladesh provides shelter to 855,000 
Rohingya refugees from Myanmar despite its limitation, but under humanitarian 
consideration.105   
As stated, this thesis examines the gaps and limitations of international refugee protection for 
boat refugees and addresses a unique refugee protection framework for South East Asia that 
promises to benefit the boat people.  
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The thesis will make an academic and a practical contribution to the existing field of knowledge 
in various ways. 
It compares and contrast the refugee protection practices of South East Asia with other regional 
jurisdictions (particularly, Australia and the United States). Its concern will be to find a model 
for South East Asia that will be an improvement on the current situation.  
As an academic contribution, the thesis presents an original research work and will contribute 
to the existing literature on international refugee law, particularly as it relates to the Rohingya 
boat refugee crisis of South East Asia. The aim is to add to the existing literature on refugee 
protection mechanisms at sea. 
As a practical contribution, the research makes a new recommendation for a refugee protection 
framework in South East Asia, highlighting the needs of boat refugees, and will significantly 
contribute to law and policy reform in South East Asia, and also will provide guidelines for 
other regions of the world dealing with the same issues.  
Finally, the thesis will academically and practically contribute to the understanding and 
application of refugee law; judges, lawyers, human rights activists and policy makers will also 
gain an insight on the boat refugee issue.  
 
1.5.2. Literature Review 
 
Given the nature of the research questions above, a critical and comparative method is adopted, 
so as to allow the researcher to identify the existing international legal framework for boat 
refugees, the way it works in South East Asia, and the challenges and limitations involved in 
protecting boat refugees in the region. The research critically reviews relevant literatures in a 
qualitative approach taking account of international refugee law, international law of the sea, 
international human rights, and South East Asian Rohingya boat refugee issue.  
The study examines the major academic works on refugee law. In this aspect, Goodwin-Gill 
and Jane McAdam’s The Refugee in International Law  is considered.106 Goodwin-Gill and 
Jane McAdam state that ‘the foundations for an international legal concept of the refugee law 
are thus securely fixed in treaties, state and United Nations practice and in the Statute of the 
UNHCR’.107 Further, the authors claim that states are concerned about their own security, and 
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therefore, states apply the terms ‘illegal immigrant’, ‘aliens’, ‘boat people’ and ‘displaced 
persons’ to avoid the terms ‘refugee’ and asylum-seekers.108 In practice, states also apply 
various terminologies such as ‘interdiction’, ‘security zones’ and ‘international zones’ to deter 
refugees.109 Most notably, a different view on the non-refoulement principle is given by these 
authors. They argue that the non-refoulement principle is inapplicable in stowaways, refugee 
rescues at sea, transfer of refugees to ‘safe third’ country, and in the event of refugee boats 
being towed back at sea. In support of the argument the authors suggest that non-refoulement 
requires that a state is under obligation not to return refugees in any manner whatsoever to 
territories in which they would face the possibility of persecution, but by denying of their entry 
into the territory do not breach the principle.110 Therefore, the thesis examines the non-
refoulement principle and its extraterritorial application at sea.  
James Hathaway’s The Rights of Refugees under International Law111 is one of the most 
comprehensive books on the human rights of the refugees. Hathaway points out that 
interception of refugees in good faith is permissible. He suggests that there are three significant 
gaps in the protective ambit of Article 33 of the 1951 Refugee Convention. First, unless 
refugees actually leave their own state, they are not legally entitled for protection against 
refoulement, or any other refugee rights. Second, if the applicant poses a risk to the national 
security of the state of reception. Third, the duty of non-refoulement is inapplicable in the 
situation of mass influx of refugees due to national interests.112 Given its importance, this 
research study examines the positions in critical manner.  
Sir Elihu Lauterpacht and Daniel Bethlehem in ‘The Scope and Content of the Principle of 
Non-Refoulement: Opinion’ claim that non-refoulement attained the status of customary 
international law according to general rule of international law and state practices.113 On the 
other hand, James Hathaway in his article ‘Leveraging Asylum’ argues that non-refoulement 
failed to reached customary law status.114 Thus, there is a debate among the researchers on this 
point. Given its importance, this research study further examines the status of customary 
international law of non-refoulement principle. 
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Daud Hassan in ‘Territorial Sovereignty and State Responsibility’ suggests that under the 
modern international law, especially due to the human rights treaties, a state’s ‘absolute 
sovereignty’ becomes ‘restricted sovereignty’; thus a state is responsible for ensuring human 
rights.115 On the other hand, UNCLOS III ensures sovereignty of a coastal states in its territorial 
sea116 and contiguous zones;117 thus, a coastal can control its territorial sea118 and contiguous 
zones.119 As a result this research study notes that there is a conflict  between sovereignty rights 
and human rights obligations, and further examines the issue.  
Mark Pallis in ‘Obligations of States towards Asylum Seekers at Sea: Interactions and Conflicts 
between Legal Regimes’120 states that when asylum seekers arrive in a state’s territorial sea 
and seek asylum that raises complex issues relating to the domestic laws of the state, refugee 
law, law of the sea, customary international law, immigration and international criminal law, 
role of the UNHCR, inter-state cooperation and politics. Thus there are gaps in the protection 
framework because there is a lack of clarity about the legal obligations of states.121 For 
example, Mark Pallis notes that under the SOLAS Convention, the duty to rescue applies 
without geographical limitation, but the duty is not clear under UNCLOS III, particularly in 
relation to the territorial sea.122 He particularly examines Articles 18, 25, 33 and 98 of 
UNCLOS III in his discussion. This thesis further examines the relevant provisions of 
UNCLOS III regarding refugee protection at sea. 
Killian S. O’Brien in ‘Refugees on the High Seas: International Refugee Law Solutions to a 
Law of the Sea Problem’123 notes that if a refugee is rescued on the high seas, then becomes 
under the jurisdiction of the flag state, but the flag state has no obligation to provide refugee 
protection, and the rescued refugee should be carried to the ‘next port of call’. But the coastal 
state is not bound to accept the rescued refugee; in addition, the application of non-refoulement 
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in the territorial sea is unclear.124 Taking this into account, this study examines international 
maritime law, international refugee law and extraterritorial application of the non-refoulement 
principle in relation to boat refugees.  
Seline Trevisanut in ‘The Principle of Non-Refoulement at Sea and the Effectiveness of 
Asylum Protection’125 comments that: 
  The coastal State has the sovereign prerogative to exercise its powers of prevention and repression in 
relation to violations of its domestic immigration law. On the other hand, the same State must comply with 
international obligations deriving from the customary principle of non-refoulement and from the right to 
seek asylum guaranteed by article 14 UDHR. In this respect, the exercise of the preventive function raises 
… problems.126 
In South East Asia all the states are coastal states. Accordingly, this study investigates State’s 
sovereign power and international obligations under maritime law and refugee law in relation 
to boat refugees.  
Michael Pugh in ‘Drowning not Waving: Boat People and Humanitarianism at Sea’127 notes 
that Articles 31-33 of the 1951 Refugee Convention do not make any distinction between 
lawful or unlawful entry of a refugee.128 However, he argues, in state practices, states have 
created ambiguity around the concept of ‘presence in the country’ by making a distinction 
between legal presence and physical presence. This has created a gap in relation to legal 
disembarkation for boat refugees.129 This study examines such state practices in the light of 
international law.  
In ‘The Legality of Intercepting Boat People Under Search and Rescue and Border Control 
Operation’130 Matteo Tondini argues that under the principle of sovereignty each state reserves 
the power to control who is permitted and who is denied entry in its jurisdiction.131 He also 
observes that the interception of migrants on the high seas does not violate the prohibition of 
refoulement.132 The author further suggests: 
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  it is not for rescued people to choose their port of destination. In addition, under international maritime law 
there is no positive obligation on intervening States to inform migrants rescued in international waters of 
the possibility of seeking asylum or to request them to reveal any potential cause of persecution in third 
states.133  
This thesis examines the principle of sovereignty and state obligations under international law 
in relation to the boat refugees.  
In the Asian context, Vitit Muntarbhorn’s The Status of Refugees in Asia134 is considered as a 
major research work on Asian refugees, which discusses the relevant laws and policies of Asian 
states. Since 1992 there has been no new edition of the book. This study will attempt to fill this 
gap by examining the current laws and policies of the South East Asian states on refugee 
protection with a focus on boat refugees.  
Another important work in the South East Asian context is - Sara Davies’ Legitimizing 
Rejection: International Refugee Law in South East Asia’,135 published in 2008. The author 
particularly examined why the majority of South East Asian states have not acceded to 
international refugee law. This study furthers investigate South East Asia’s law and policy 
according to the current boat refugee’s perspective.   
Chowdhury Abrar in ‘Legal Protection of Refugees in South Asia’136 suggests that a legal 
regime for South Asian refugees could be achieved in three ways: by states acceding to 
international refugee instruments, by developing a regional instrument for South Asia and/or 
by framing national instruments.137 This study further examines the suggestion. However, 
Chowdhury Abrar did not provide any regional model for the South Asia, and remained silence 
on the boat people issue. Notably, Chowdhury Abrar focused on ‘South Asia’, not on ‘South 
East Asia’. Thus, it is expected that this study will fill the gap of the existing literature.  
Narayan Sharma in ‘Refugee Situation in South Asia: Need of a Regional Mechanism’138 
observes that although refugee protection is a common problem in the region, there is no 
regional arrangement to deal with the situation; states are relying upon bilateral arrangements 
to address the problem.139 He states that a regional mechanism is crucial for a durable resolution 
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of the refugee problem.140 In the light of this observation, this study  explores a regional refugee 
protection mechanism with a focus on the boat people of South East Asia. 
Samuel Cheung in ‘Migration Control and the Solutions Impasse in South and Southeast Asia: 
Implications from the Rohingya Experience’141 notes that formal refugee law is absent in Asia 
and the refugee issue is treated under immigration policy, where there is no durable solution, 
only decisions made under ad hoc consideration. This study examines the immigration laws 
and policies of South East Asia that are related to the boat refugees.  
 
Susan Kneebone in ‘ASEAN and the Conceptualization of Refugee Protection in Southeastern 
Asian States’ examines the refugee protection mechanism within South East Asian states with 
a focus on ASEAN.142 In another article, ‘The Bali Process and the Global Refugee Policy in 
the Asia–Pacific Region’,143 Kneebone examines the Bali Process and the refugee policy. 
Similarly, this study examines the ASEAN human rights mechanism and the Bali Process in 
the light of the boat refugee issue of South East Asia.  
In ‘Comparative Regional Protection Frameworks for Refugees: Norms and Norm 
Entrepreneurs’,144 Kneebone points out that ‘regional solutions for refugee protection will be 
most effective when the norms have been solidly embedded in legal systems and institutions’. 
She further states that although the Bali Process does not have a specific protection mandate, 
there is an encouraging development through the creation of a Regional Support Office (RSO) 
that is supported by the UNHCR.145 This study examines this development, and addresses the 
challenges and opportunities for a regional refugee protection system in South East Asia.  
Angus Francis and Rowena Maguire edited the book Protection of Refugees and Displaced 
Persons in the Asia Pacific Region.146 The volume contains 13 chapters that discusses refugee 
protection and forced migration in the Asia Pacific and South East Asia regions including 
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Thailand, Malaysia, Indonesia, Bangladesh and Australia. This study conducts further 
investigation on refugee protection on the Asia Pacific and South East Asia regions including 
Australia.  
The book Protracted Displacement in Asia: No Place to Call Home was edited by Howard 
Adelman and published in 2008.147 It contains eight chapters written by different authors. The 
refugee crises of Asia are discussed, especially  the Rohingya refugees in Bangladesh.148 This 
study further investigates into the challenges and opportunities for refugee protection in South 
East Asia, including Bangladesh.  
Most recently, in 2020, Kawser Ahmed and Helal Mohiuddin co-authored a book titled The 
Rohingya Crisis: Analyses, Responses, and Peacebuilding Avenues.149 It contains seven 
chapters and a conclusion.  The book focuses particularly on the history of Rohingya issues, 
and the local, regional and global security implications of the Rohingya conflict. The book does 
not however focus on the Rohingya boat refugees or examine any legal framework in this 
respect. In 2018, Sabyasachi Basu Ray Chaudhury and Ranabir Samaddar edited The Rohingya 
in South Asia: People Without A State.150 The book is divided into seven chapters and examines 
the stateless Rohingya problem  from Bangladeshi and Indian perspectives. It mainly examines 
the historical and political scope of the Rohingya crisis. Although Chapter 1 of the book 
initially addresses the Rohingya at sea, the book overall does not provide   any in-depth analysis 
either on international refugee law or international law of the sea regarding protection of boat 
refugees.  
Whereas all the literatures that have been reviewed, not adequately focused and addressed the 
research questions of this thesis in an appropriate manner, therefore, to find out the answers of 
the research questions further investigation is conducted in this thesis.  
1.6. Research Methodology   
 
In this context, the doctrinal research methodology is employed in the course of the study. The 
doctrinal approach towards legal research deals with the analysis of treaties, statutes, case-laws, 
policies and other legal sources. In doing so, a deductive research approach is employed, where 
                                                 
147 Howard Adelman (ed), Protracted Displacement in Asia: No Place to Call Home (Ashgate, 2008).  
148 Ibid 83.  
149 Kawser Ahmed and Helal Mohiuddin, The Rohingya Crisis: Analyses, Responses, and Peacebuilding 
Avenues (Lexington Books, 2020) 
150 Sabyasachi Basu Ray Chaudhury and Ranabir Samaddar (ed), The Rohingya in South Asia: People Without a 
State (Routledge, 2018).  
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the research begins with the existing system of international law. In this regard, the deductive 
research approach in particular examines existing international law relating to the protection of 
boat refugees. In this respect, this study is based on a qualitative approach towards research 
and searches for the answers to the research questions.151 The research questions are self-
explanatory in nature. To discover the answers to these questions, a qualitative comparative 
method of analysis is applied to identify the gaps and challenges in the existing protection 
regime for boat refugees as well as issues of refugees at sea. During this process, the research 
uses a conceptualisation approach to international law regarding boat refugees and 
subsequently analyses operationalization approaches of international law including domestic 
law and policy. In this connection, as a comparative case study, the research examines the US 
and Australian practices towards boat refugees, who are Parties to international refugee law 
and developed systems (law and policy) in relation to refugee protection. The primary aim of 
this research is to examine the practices of the South East Asian States to boat refugees, where 
no particular legal mechanism exists for them. The research analyses and evaluates the existing 
legal framework for boat refugees, considering the practices of State Parties (US and Australia) 
and non-State Parties (South East Asia) of the 1951 Refugee Convention. Finally, this thesis 
draws conclusions and makes recommendations according to the findings of the research.  
 
The research relies on both primary and secondary materials which are obtained from libraries 
and online databases. International conventions, agreements, treaties, international guidelines, 
national legislations, case laws, and governmental policies that are related to protection of boat 
refugees are used as primary data. Books, peer reviewed journals and newspapers are used as 
secondary data. Relevant grey literature (i.e. government reports, fact sheets, annual reports, 
working papers, theses and dissertations, conference proceedings, maps and research reports) 
are also considered during the research. 
 
 
As a primary source, the 1951 Refugee Convention and the 1967 Protocol are examined. The 
United Nations Convention on the Law of the Sea 1982, International Convention on Maritime 
Search and Rescue 1979, International Convention for the Safety of Life at Sea 1974, 
Convention on the High Seas 1958 and Salvage Convention 1989, UN General Assembly 
Resolutions, UNHCR & IMO reports and guidelines, ExCom Conclusions and international 
human rights instruments are also examined as primary sources.  
 
 
                                                 
151 Section 1.3 in this chapter. 
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In addition, electronic databases are accessed to obtain the latest information, articles, case 
laws, treaties, policies and reports from specialised websites including UNHCR, UN Human 
Rights Commission, Oceans and Law of the Sea (UN), IMO, Human Rights Watch, Amnesty 
International, Forced Migration Current Awareness Blog, Kaldor Centre for International 
Refugee Law and the leading news sources. 
 
 
1.7. Scope of this Study 
 
The aim of this study is to examine the challenges and opportunities of protection of boat 
refugees in South East Asia. To do this, the study analyses a number of international laws. Its 
main focus is on international refugee laws (1951 Refugee Convention and 1967 Protocol). 
This research also examines international maritime laws (mainly, UNCLOS III, SAR 
Convention of 1979 and SOLAS Convention of 1974) as they also related to the boat refugees. 
Relevant human rights provisions relating to the boat refugees are also considered. This study 
does not focus on the cause of refugee movement; this research is only limited in relation to 
the protection mechanism of boat refugees in South East Asia. It undertakes a comparative 
analysis of the laws and policies of Australia and United States who are pioneer states in dealing 
with the boat refugee issue.  
1.8. Outline of the Study 
 
Including this introductory chapter, this thesis is divided into six chapters that examines and 
analyses issues that are related to the boat refugees of South East Asia.  
 
Chapter 1 outlines the background of the research, thesis statement, research questions, 
justification of research, literature review, research method and scope of the study.  
 
Chapter 2 examines the first research question of this thesis and analyses the international legal 
framework for protection of boat refugees including the non-refoulement principle. The chapter 
is divided into six sections. Section 1 introduces the boat people issue and examines its 
historical background. Section 2 analyses the international refugee laws especially in relation 
to the boat refugees. In this context, the 1951 Refugee Convention, 1967 Protocol, Declaration 
of Territorial Asylum 1967 and Agreement Relating to Refugee Seamen 1957 are examined and 
the gaps in and challenges of refugee protection at sea, especially for boat refugees, are 
considered. Section 3 systematically analyses the non-refoulement principle of refugee law, 
which is considered the heart of international refugee protection. Special emphasis is given to 
28 
 
the extraterritorial application of non-refoulement, since non-refoulement at sea and territorial 
zone is a debatable issue. Section 4 of the chapter analyses the major international maritime 
laws that are relevant to refugee protection at sea. It critically examines the United Nations 
Convention on the Law of the Sea 1982 (UNCLOS III), with particular consideration given to 
the duty to render assistance at sea and right of innocent passage. Section 4 also examines the 
International Convention on Maritime Search and Rescue 1979 (SAR Convention), 
International Convention for the Safety of Life at Sea 1974 (SOLAS Convention), 1989 
Salvage Convention and Geneva Convention on the High Seas 1958 in terms of the rescue and 
protection of boat refugees. Section 5 considers the protection of refugees at sea through soft 
laws, namely: ExCom conclusions, UN General Assembly resolutions, and UNHCR and 
IMO’s guidelines on non-refoulement, refugees at sea and rescue at sea matters. Finally, 
section 6 provides a conclusion of the study made in Chapter 2.  
 
Chapter 3 addresses the second research question of this thesis: How effective are the present 
frameworks to ensure successful protection of boat refugees under international law? In 
particular, the chapter is concerned with the practices of Australia and United States relating to 
boat refugees. Both countries are parties to the international refugee law and have developed 
national refugee protection systems. Chapter 3 is divided into four sections. Section 1 provides 
justification for researching Australia’s and United States’ practices in relation to boat refugees. 
Section 2 critically analyses Australian law and policy on boat refugees. The Migration Act 
1958 (Cth) and Maritime Powers Act 2013 (Cth) are considered as they concern to the boat 
refugees. Australia’s boat refugee polices are also examined, with special attention given to 
‘Operation Relex’ and ‘Operation Sovereign Borders’. In addition, the ‘Pacific Solution’ 
policy, and Australia’s regional arrangements and bilateral agreements regarding the 
management of boat refugees (with Cambodia, Malaysia and United States) are critically 
examined. The Australian Tampa Case is also reviewed carefully, as the case reflects the gaps 
in international law as regards the rescue of boat refugees. In Section 3, the United States’ law 
and policy on boat refugees are reviewed. Special consideration is given to the US’s 
interdiction policy as it relates to the boat people. In this context, Presidential Orders, the role 
of US courts (especially the decision of the Sale Case, which examined the extraterritorial 
application of non-refoulement), and bilateral agreements with regional states regarding the 
interdiction and interception of boat refugees are also examined. Section 4 provides a 




Chapter 4 of this thesis considers the third research question of this thesis, and examines the 
state practices of South East Asia highlighting the boat refugees. The study looks at the 
Rohingya boat refugees as a case study. The aim of the chapter is to scrutinises how non-
signatories to international refugee law deal with the boat refugee issue. Section 1 is an 
introduction of the chapter. Section 2 provides an overview of refugee protection in South East 
Asia. Section 3 considers the boat refugee issue in South East Asia in details. Sections 4 looks 
at the boat refugees and mixed maritime movement. Section 5 explores the state practices of 
major refugee host countries in South East Asia. The laws and policies of Bangladesh, 
Thailand, Malaysia and Indonesia that are related to the boat refugees are examined critically. 
Section 7 provides a conclusion of the Chapter.   
 
Chapter 5 is an evaluation chapter – it provides a further examination of the existing law and 
practices regarding the interception to boat refugees in terms of the findings of Chapters 2, 3 
and 4. Chapter 5 also addresses research questions of the thesis. Moreover, it is concerned with 
the central research question of this thesis: How can boat refugees of South East Asia be 
managed in a more humane way rather than turning them back to sea? 
Section 1 is an introduction to the chapter. Section 2 looks at the gaps in protection provided 
by the 1951 Refugee Convention; in particular, it examines refugee entry by boat, mass influx 
of refugees, extraterritorial application of non-refoulement principle and its status as customary 
law. Section 3 investigates UNCLOS III, in particular - it relates to the duty to rescue at sea, 
right of innocent passage and boat refugees, and the status of stateless boats. Section 4 looks at 
the International Convention on Maritime Search and Rescue 1979 (SAR Convention) while 
Section 5 examines the International Convention for the Safety of Life at Sea 1974 (SOLAS 
Convention) as they are relating to boat refugees. Section 6 examines the conflict between the 
law of the sea and international refugee law. Section 7 addresses state sovereignty and the 
migration control issue. Sections 8 and 9 evaluate the practices of Australia and United States 
in relation to boat refugees and the status of aliens in international law respectively. Section 10 
addresses human rights and protection of boat refugees and Section 11 considers boat refugee 
and jus cogens. Section 12 explores the challenges and opportunities in protecting boat refugees 
in Bangladesh, Thailand, Malaysia and Indonesia, the major refugee-receiving states in South 
East Asia. Section 13 addresses the challenges and opportunities in protecting boat refugees in 





Chapter 6 is the last chapter of this thesis – it deals with the conclusion and recommendations 
of this research project, focusing on the central research question of this thesis. The chapter is 
divided into three sections. Section 1 provides an introduction. Section 2 gives an overview of 
the chapters of the thesis, with brief findings of each chapter provided. Finally, section 3 
presents the suggestions and recommendations of this research project for the protection of 





INTERNATIONAL LEGAL FRAMEWORK FOR THE PROTECTION OF 
BOAT REFUGEES AND NON-REFOULEMENT 
2.1. Introduction 
 
This chapter examines the present legal frameworks to protect boat refugees under international 
law, addressing research question 1 of this thesis. Refugees are a vulnerable group of people. 
They are discriminated and persecuted due to their race, religion, nationality, political opinion 
and/or membership of a particular social group, and, as a consequence, leave their country of 
nationality or former habitual residence for a safe place. International law provides mechanisms 
for their protection. The 1951 Refugee Convention and 1967 Protocol are the foundation of the 
international refugee protection system. These instruments prescribe the rights of a refugee and 
create obligations for the State-parties towards refugee protection. However, refugee flow does 
not always come over land. When they have no other option, refugees sail by boat to reach a 
projected destination. The journey is risky and perilous. The Rohingya boat refugees of South 
East Asia are a classic example of this phenomenon.1 The problem is that - international refugee 
law does not address expressly to the refugee at sea. Therefore, other branches of international 
law, such as international maritime law, need to be considered.2 
The interception of refugee boats and turning back boats to sea and refusal of disembarkation 
are not uncommon practices around the world.3 Moreover, the South East Asian nations, that 
are studied in this thesis, are non-party States of the Refugee Convention.4 So, the lack of 
refugee law and policy poses further challenges for the refugee protection in this region.5  
Although current international refugee and maritime law6 have made significant progress to 
protect the people who need help, however, the question remains open - whether the existing 
                                                 
1 See Chapter 1 of this thesis. Chapters 3, 4 and 5 further discusses the boat refugee issue. 
2 UNHCR, Rescue at Sea: A Guide to Principles and Practice as Applied to Refugees and Migrants (January 
2015 <https://www.unhcr.org/en-au/publications/brochures/450037d34/rescue-sea-guide-principles-practice-
applied-migrants-refugees html>. See also UNHCR, Background Note on the Protection of Asylum-Seekers and 
Refugees Rescued at Sea (Final Version) (18 March 2002) 1[3] 
<http://www.refworld.org/docid/3cd14bc24.html>.  
3 Chapter 3 of this thesis provides a detailed analysis of this issue. See also section 1.1. in Chapter 1.  
4 For the purposes of this study, South East Asia comprises five states: Bangladesh, Indonesia, Malaysia, 
Myanmar and Thailand. None of them have acceded to the 1951 Refugee Convention. For details, see footnote 
63 in Chapter 1.  
5 See Chapter 4 for a detailed examination of refugee law in South East Asia. See also Chapter 1 and 5. 
6 Especially the 1951 Refugee Convention and 1967 Protocol and international maritime laws (UNCLOS III, 
Search and Rescue Convention 1979 and International Convention for the Safety of Life at Sea 1974).  
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protection regime is adequate to the protect boat refugees. To explore this question, this chapter 
investigates the various legal provisions and guidelines that have contributed in the 
development of the legal framework for the protection of boat refugees.  
Therefore, the aim of this chapter is to address research question 1: whether the existing 
international legal framework for refugee protection is sufficient for boat refugees. First, this 
chapter critically analyses international refugee law, with a particular focus on the principle of 
non-refoulement and the boat refugee issue. Secondly, the chapter examines the international 
maritime laws that are relevant to boat refugees. Thirdly, the chapter investigates the 
contribution of soft laws in respect of non-refoulement, search, assist and rescue of persons in 
distress at sea. And finally, there is a concluding section of this chapter.  
2.1.1. Historical Background of the Boat People Issue 
 
The boat refugee (or boat people) issue is not a new phenomenon. There are many examples in 
history that refugee boats being refused to disembark and returned to seas.7 Already noted in 
Chapter 1, the two most famous cases regarding the boat refugees: Tampa of Australia, and 
Sale of the United States (US).8 This chapter will further analyse other past incidents of boat 
refugees and responded of the international community on that regard.  
The voyage of the luxury transatlantic ship St. Louis was the first in this area to receive 
international media coverage and academic analysis. On 13 May 1939, this German 
transatlantic ship sailed from Hamburg, Germany, for Havana, Cuba with 937 passengers. 
Almost all of them were Jews and German nationals who tried to escape from the persecution 
of Hitler’s Nazi Holocaust in a hopeful search for a new land. All of them had valid travel 
documents for Cuba. But just before the journey the Cuban President, Federico Laredo Bru, 
changed the government’s immigration law and passed an order (Decree 937) with retroactive 
affect that invalidated all the previously granted landing order in Cuba (except the US citizens); 
however, that was unknown to the passengers of the St. Louis.  
Under the new order, all non-Cuban citizens had to receive a written approval from the Cuban 
Secretary of State; the Cuban authorities thought that if the Jews were allowed for entry, then 
many Jewish refugees would come from Europe, which would have been uncontrollable for 
                                                 
7 Paul Ames Fairall, ‘Asylum-Seekers and People Smuggling – From St Louis to the Tampa’ (2001) 8 James 
Cook University Law Review 18; Simone Gigliotti, ‘From St Louis to the Aquarius: The History of Refugee 
Boats as Archipelagos of Misery’, The Conversation (Web Page, 15 June 2018) <https://theconversation.com/ 
from-the-st-louis-to-the-aquarius-the-history-of-refugee-boats-as-archipelagos-of-misery-98189>. 
8 For further discussion, see Chapter 3.  
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Cuba. Thus, due to the change in the immigration policy, the Cuban authorities refused to allow 
the passengers to disembark from the ship. The Cuban government only allowed 22 passengers 
who had valid visas for the United States, four Spanish citizens and two Cuban nationals who 
had valid admission documents.  
After the denial of arrival from the ship, the majority of the Jewish passengers applied for the 
US visas, but admission was refused by the United States; Canada also followed the same 
policy as the United States. Denied any hope, the St. Louis sailed back to Europe on 6 June 
1939. However, the passengers did not return to Germany. After diplomatic negations by 
Jewish organisations, the refugees were accepted by Belgium, the Netherlands, the United 
Kingdom, and France.9  
The Vietnamese Boat People Crisis (the original ‘boat people’) is another tragic incident of 
history. The Vietnam War (also known as the Second Indochina War) was officially fought 
between North Vietnam and South Vietnam. The North Vietnamese army was reinforced by 
the Soviet Union and China; and the South Vietnamese army was maintained by the United 
States, South Korea, Australia, Thailand and other anti-communist allies.10 
Soon after the United States removing its troops in the South in 1975, the communist leaders 
of North Vietnam quickly gained power over the South and established the Socialist Republic 
of Vietnam. The leaders of the new administration then started rigorous punishment against 
those who supported their enemies and fought with the United States in the North. As a 
consequence, in the period 1975–1992 around two million Vietnamese tried to escape to the 
nearest South East Asian countries (Hong Kong, Indonesia, Malaysia, Philippines, Singapore 
and Thailand). The majority of people chose the sea route as their first choice because of the 
geographical reason.11 They used small, rickety and hardly seaworthy wooden boats for their 
sea voyage and were labelled ‘boat people’.12 In the first instance, the states of the region 
refused to disembark the refugee boats. The intention behind of this was to avoid international 
obligation straight way. Without justifying their claim, and regardless of whether there were 
                                                 
9 Irwin F. Gellman, ‘The “St. Louis” Tragedy’ (1971) 61(2) American Jewish Historical Quarterly 144; 
Holocaust Encyclopaedia, ‘Voyage of the St. Louis’ (Web Page) <https://encyclopedia.ushmm.org/ 
content/en/article/voyage-of-the-st-louis>; Mike Lanchin, ‘SS St Louis: The Ship of Jewish Refugees Nobody 
Wanted’, BBC (online, 13 May 2014) <https://www.bbc.com/news/magazine-27373131>.  
10 Nghia M. Vo, The Vietnamese Boat People, 1954 and 1975-1999 (McFarland and Company Publisher, 2012).  
11 Ibid 115-141.  
12 A. Lakshmana Chetty, ‘Resolution of the Problem of Boat People: The Case for a Global Initiative’ (2001) 1 
ISIL (Indian Society of International Law) Year Book of International Humanitarian and Refugee Law 1.  
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genuine political refugees on boat, the states refused to allow the boats to arrive.13 Malaysia, 
Thailand, Singapore and Indonesia applied the push-back policy to sea.14 Furthermore, 
Singapore applied ‘compassion fatigue’ policy, whereby it turned the seaworthy boats away 
after allowing them to refuel.15 Later, the boat people attracted the sympathy of the 
neighbouring states and were allowed temporary asylum in ‘first asylum’ countries, 
particularly Indonesia, Hong Kong, the Philippines and Thailand.16 
However, by the end of 1978, the camps of the first asylum countries’ refugee camps were 
overcrowded and the problem became an alarming crisis. The United Nations Secretary-
General visited the South East Asian states to learn about the crisis and appointed a Special 
Representative for Humanitarian Affairs in the region to supervise the emergency. Several 
Heads of State and governments committed financial assistance and promised resettlement. 
After series of discussions a Comprehensive Plan of Action (CPA) was adopted in June 1989 
in Geneva to deal with the boat people crisis with the objectives to grant of first asylum and 
resettlement process. The CPA was an unprecedented approach to dealing with a large-scale 
influx of asylum seekers.17 The CPA is considered a positive initiative by the international 
community to dealing with the boat refugee crisis through burden-sharing responsibility.18 
 
The voyage of the Hai Hong is another example of a boat people crisis in South East Asia. The 
Hai Hong was an old commercial coastal freighter, sailing under temporary Panamanian 
registration. It turned up in Indonesian waters and filled with more than 2,500 Vietnamese, 
three-quarters of them of Chinese ethnicity. The captain claimed that the passengers were in 
distress at sea. But the investigation report showed otherwise – the vessel was managed by a 
Hong Kong syndicate to collect the refugees from the southern Vietnamese port of Vung Tau 
where the passengers paid for the voyage.  
The ship tried to land first in Indonesia and later Malaysia but both of the countries refused 
landing permission, and claimed that the passengers were not genuine refugees; it was an 
organised plan. On 9 November 1978, after floating at sea for 17 days, with the engine failing 
and no food or water, the Hai Hong was temporarily allowed by Malaysia to dock at Port Klang.  
                                                 
13 B. Martin Tsamenyi, ‘The “Boat People”: Are They Refugees?’ (1983) 5(3) Human Rights Quarterly 348. 
14 Nghia M. Vo (n 10) 137. 
15 Ibid 164.  
16 Sten A. Bronee, ‘The History of the Comprehensive Plan of Action’ (1993) 5(4) International Journal of 
Refugee Law 534.  
17 Ibid 535-540.  
18 Ibid 542.  
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The Hai Hong incident opened a new episode of the Indochina refugee crisis. It received 
international attention and sympathy. Afterwards, Canada allowed 600 of the passengers into 
the country under a refugee resettlement policy, and later other nations (the United States, 
France, Germany and Switzerland) followed it.19  
In conclusion, this study reveals that boat refugees flee by means of different types of ships: 
luxury cruise (St. Louise); small, rickety and hardly seaworthy wooden boats (the Vietnamese 
Boat People Crisis); and commercial vessel (the Hai Hong journey). In all the instances, the 
travellers had a common purpose: they were trying to escape from persecution and looking for 
a new land as a place of safety. However, in all of these cases, initially the refugee boats were 
denied by the destination state; later they gained world attention and public sympathy. Under 
the burden sharing responsibility and humanitarian commitment, the boat refugees were 
resettled in the new countries. Tragically, for the Rohingya boat refugees, and other boat 
refugees in South East Asia, the reality is different. Their situation remains unsolved; there is 
still no international agreement or commitment to ensure the rights of the boat people of South 
East Asia. 
2.2. International Legal Framework for the Protection of Boat Refugees 
 
The 1951 Convention Relating to the Status of Refugees (the 1951 Refugee Convention)20 and 
the 1967 Protocol Relating to the Status of Refugees (1967 Protocol)21 are the main refugee 
treaties. Apart from these, there is also the Declaration on Territorial Asylum 196722 and 
Agreement Relating to Refugee Seamen 1957.23 Despite the existence of these instruments, 
application of international law to refugees at sea is a complex issue. There is no single 
international legal instrument that comprehensively deals with the boat refugee issue. This 
                                                 
19 Barry Wain, ‘The Indochina Refugee Crisis’ (1979) 58(1) Foreign Affair (Council on Foreign Relations) 160, 
165-173; Maude-Emmanuelle Lambert, ‘Canadian Response to the “Boat People” Refugee Crisis’, The 
Canadian Encyclopaedia (Web Page, 5 July 2017) <https://www.thecanadianencyclopedia.ca/en/article/ 
canadian-response-to-boat-people-refugee-crisis>.  
20 The 1951 Convention Relating to the Status of Refugees, 189 UNTS 137 (entered into force 22 April 1954). 
The 1951 Refugee Convention was adopted on 28 July 1951 by the United Nations Conference of 
Plenipotentiaries on the Status of Refugees and Stateless Persons convened under General Assembly Resolution 
429 (V) of 14 December 1950.  
21 The 1967 Protocol Relating to the Status of Refugees, 606 UNTS 267 (entered into force 4 October 1967). 
The Protocol was first approved by the Economic and Social Council in Resolution 1186 (XLI) of 18 November 
1966 and then approved by the UN General Assembly in resolution 2198 (XXI) of 16 December 1966. 
22 Declaration on Territorial Asylum 1967, UN General Assembly, 14 December 1967, A/RES/2312 (XXII). 
23 Agreement Relating to Refugee Seamen 1957 (publication date 23 November 1957; entered into force 27 
December 1961).  
36 
 
chapter examines whether the existing international laws are adequate to guarantee the rights 
of boat refugees.  
 
2.2.1. International Refugee Laws 
2.2.1.1. 1951 Refugee Convention 
 
The development of international protection for refugees originates from the League of 
Nations, which was established in 1920 in the wake of the First World War.24 Although the 
Covenant of the League of Nations did not mention any direct clause regarding refugee 
protection, the Preamble of the Covenant states that its objective is ‘to promote international 
co-operation and to achieve international peace and security’.25 The League of Nations thus 
began its journey to humanitarian assistance.26  
The First World War generated massive groups of refugees which in turn created political and 
economic disorder in Europe.27 As a result, in 1921 the office of the High Commissioner for 
Refugees was established by the League of Nations to consider the legal status and repatriation 
of Russian refugees.28 Subsequently, its mandate was extended to Armenian refugees in 1924,29 
as well as Assyrian, Assyro-Chaldaean and Turkish refugees.30 At that time, international 
refugee protection consisted of numerous ad hoc provisions and agreements. These addressed 
a limited number of rights and only a particular group of refugee. After the Second World War, 
the refugee issue became a seriously challenging issue for European states since the war 
refugees were not covered by the previous provisions and agreements.31 Soon after the end of 
the Second World War, instead of the ad hoc agreements, the international community 
considered a mechanism that would provide for the rights of refugees including a definition.32 
                                                 
24 Gilbert Jaeger, ‘On the History of the International Protection of Refugees’ (2001) 83(843) International 
Review of the Red Cross 727. 
25 League of Nations, Covenant of the League of Nations, 28 April 1919. Also see Articles 23 and 25 of the 
Covenant of the League of Nations.  
26 Norman Bentwich, ‘The League of Nations and Refugees’ (1935) 16 British Year Book of International Law 
114.  
27 James Hathaway, ‘The Evolution of Refugee Status in International Law: 1920-1950’ (1984) 33(2) 
International and Comparative Law Quarterly 348. 
28 Ibid.  
29 Ibid 352. 
30 Ibid 354-357.  
31 Corinne Lewis, ‘UNHCR’s Contribution to the Development of International Refugee Law: Its Foundations 
and Evolution’ (2005) 17(1) International Journal of Refugee Law 67, 69-70. 
32 UNHCR, Handbook and Guidelines on Procedures and Criteria for Determining Refugee Status under the 
1951 Convention and the 1967 Protocol Relating to the Status of Refugees, December 2011, 
HCR/1P/4/ENG/REV.3, Reissued Geneva, December 2011, 5[5] 
<https://www refworld.org/docid/4f33c8d92.html>.  
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Consequently, the United Nations Convention Relating to the Status of Refugees was adopted 
in 1951, which is now regarded as the centrepiece of international refugee protection.33  
The 1951 Convention is the first and until today the single binding refugee protection 
mechanism of a universal character. The Convention has legal, political and ethical importance. 
In the legal sense, it ensures basic human rights of refugees; in a political context, it provides 
a universal commitment to cooperation and responsibilities towards refugees; and from an 
ethical perspective, 144 state parties promise to safeguard the rights of the world’s most 
helpless and disadvantaged persons.34  
The 1951 Convention amalgamates the earlier international refugee instruments and provides 
a single refugee definition.35 As per Article 1A(2) of the Convention the term ‘refugee’ applies 
to any person who:  
  owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a 
particular social group or political opinion, is outside the country of his nationality and is unable or, owing 
to such fear, is unwilling to avail himself of the protection of that country; or who, not having a nationality 
and being outside the country of his former habitual residence as a result of such events, is unable or, owing 
to such fear, is unwilling to return to it. 
Under the Convention, acknowledgment of refugee status is a declaratory nature and depends 
on the eligibility criteria – that is, if a refugee applicant satisfies the conditions of the definition, 
he/she will receive international protection.36  
The 1951 Convention incorporates some essential commitments of international refugee 
protection. First, contracting states shall not expel or return (refouler) a refugee where his/her 
life or freedom would be threatened due to persecution (the principle of non-refoulement 
(Article 33). Secondly, subject to specific exceptions, refugees should not be penalised for their 
illegal entry or presence (Article 31). It means the asylum seeker should not be penalised even 
if he/she breaches immigration laws. Thus, penalties are prohibited for immigration or criminal 
offences, and also arbitrarily detention is restricted according to the 1951 Convention.37 
                                                 
33 UNHCR, Introductory Note: Convention and Protocol Relating to the Status of Refugees 2 (December 2010) 
<https://www.unhcr.org/en-au/protection/basic/3b66c2aa10/convention-protocol-relating-status-refugees html>.  
34 Erika Feller, ‘International Refugee Protection 50 Years On: The Protection Challenges of the Past, Present 
and Future’ (2001) 83(843) International Review of the Red Cross 581, 582.  
35 UNHCR, Introductory Note (n 33) 3. 
36 Paul Weis, The Development of Refugee Law (1982) 3 (1) Michigan Journal of International Law 27-42, 38.  
37 UNHCR, Introductory Note (n 33) 3.   
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Thirdly, protection must be extended to all refugees without discrimination (race, religion, 
nationality (Article 3). Moreover, the Convention ensures basic human rights of refugees.38  
Nonetheless, the Convention is not applicable to all persons. In particular, it excludes those 
who have committed war crimes or crimes against humanity, serious non-political crimes, or 
who are guilty of acts contrary to the purposes and principles of the United Nations (Article 
32, 33 and para F). Further, the Refugee Convention does not apply to the refugees who receive 
special protection or assistance from the agencies of United Nations other than the UNHCR 
(para D).39 
The 1951 Convention is not free from limitations. It is not a ‘self-applying’ instrument.40 The 
Convention is a ‘state-centric’ treaty’, whereby the State-party undertakes and accepts its 
obligations to respect and protect the rights of refugees.41 Accordingly, the Convention must 
be incorporated into domestic law and the state party then needs to set up an appropriate 
procedure whereby an asylum seeker can claim the benefit of it. If a state party does not act in 
good faith and does not ensure a favourable procedure for refugees, then its intention and 
international commitment will be in question. The Convention is described as a ‘human rights 
treaty’. But as its title suggests - the Convention actually concerns ‘the status of refugees’; not 
every refugee/asylum seeker will enjoy the rights.42 In addition, the 1951 Convention only 
addresses the question of refugee status; it does not provide any solution of the issue. Notably, 
the Convention refers to the responsibilities of states parties, rather than the rights of 
individuals.43  
In the context of international refugee law, the principle of ‘non-refoulement’44 of Article 33 
                                                 
38 The rights include access to the courts (Article 16); right of employment and self-employment (Article 17 and 
18); housing benefit (Article 21); right to identity papers and travel documents (Articles 27 and 28); public 
education (Article 22); social security (Article 24); and freedom of movement (Article 26). 
39 For example, Palestine refugee receive assistant from the United Nations Relief and Works Agency. UNHCR, 
Introductory Note (n 33) 4.  
40 Guy S. Goodwin-Gill, ‘The International Law of Refugee Protection’ in Elena Fiddian-Qasmiyeh, Gil 
Loescher, Katy Long and Nando Sigona (eds), The Oxford Handbook of Refugee and Forced Migration Studies 
(Oxford University Press, 2014) 51, 54.  
41 Ibid 56.  
42 Ibid.  
43 Feller (n 34) 585 
44 The term non-refoulement obtains from the French word refouler, which means to drive back or to force back. 
In the Canadian Council for Refugees, Justice Phelan defined refoulement as ‘sending (a refugee claimant) back 
to the persecuting home country’. See Canadian Council for Refugees v Canada, 2007 FC 1262. In immigration 
law, refoulement is being used as rejection and refusal of admission to the frontier of those who have entered 
without any valid documents. The principle of non-refoulement ensures that no refugee should be returned to 
any country where he/she should face persecution, ill treatment or any kind of torture. See G. S. Goodwin Gill 
and Jane McAdam, The Refugee in International Law (Oxford University Press, 3rd ed, 2007) 201.  
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of the 1951 Refugee Convention is treated as the cornerstone of international refugee 
protection.45  
Article 33(1) of the 1951 Refugee Convention provides:  
 
  No Contracting State shall expel or return (‘refouler’) a refugee in any manner whatsoever to the frontiers 
of territories where his [or her] life or freedom would be threatened on account of his [or her] race, religion, 
nationality, membership of a particular social group or political opinion. 
 
The principle is also binding on the state parties to the 1967 Protocol.46 The protection against 
refoulement under Article 33(1) applies to any person who is a refugee under the refugee 
definition contained in Article 1A(2) of the 1951 Convention. The principle of non-refoulement 
is the ultimate protection of refugees from being returned to a place where their lives could be 
endangered. Further, Article 42(1) of the Convention ensures that reservation or derogation is 
not permitted to Article 33.47 On the other hand, as per Article 32(2) a refugee can be expelled 
under national security, and under Article 33(2) expulsion or return of a refugee is also allowed 
if there is a reasonable ground of danger to the security of the country. However, the most 
important point is that the obligation of non-refoulement only applies when a refugee 
applicant/asylum seeker enters into a territory and submits his/her claim for international 
protection. Before that, a country has no duty to provide protection.48 Therefore, there is a gap 
in the protection system. In this vein, regarding the burden-sharing norm of the 1951 Refugee 
Convention, Practice Wall observes that:  
 
The exact nature of the responsibility-sharing norm, however, is unclear; it has been described as a moral 
obligation, a legal principle, a ‘functional necessity’, and – by some – a rule of customary international 
law. It is not a rule of treaty law, however, although it might have been.49 
 
Furthermore, the 1951 Convention does not provide any right of admission to a refugee in any 
                                                 
45
 UNHCR, Advisory Opinion on the Extraterritorial Application of Non-Refoulement Obligations under the 
1951 Convention Relating to the Status of Refugees and its 1967 Protocol (26 January 2007) 2[5] 
<http://www.refworld.org/docid/45f17a1a4 html >; Elihu Lauterpacht and Daniel Bethlehem, ‘The Scope and 
Content of the Principle of Non-Refoulement: Opinion’ in E. Feller, V. Türk and F. Nicholson (eds), Refugee 
Protection in International Law UNHCR’s Global Consultations on International Protection (Cambridge 
University Press, 2003) 87, 140-164. 
46 Article I(1) of the 1967 Protocol provides that the state parties to the Protocol undertake to apply Articles 2-34 
of the 1951 Convention.  
47 However, there is an exception of the non-refoulement principle. Article 33(2) states: ‘The benefit of Article 
33 may not however be claimed by a refugee, under reasonable ground, who is being regarded as a danger to the 
security of the country in which he is, or who have been convicted by a final judgment of a particularly serious 
crime that constitutes a danger to the community of that country.’ 
48 Patrick Wall, ‘A New Link in the Chain: Could a Framework Convention for Refugee Responsibility Sharing 
Fulfil the Promise of the 1967 Protocol?’ (2017) 29(2) International Journal of Refugee Law 201, 208.  
49 Ibid 207. 
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country. Permission of entry to a refugee into a territory is an absolute decision of a state.50 In 
Minister for Immigration and Multicultural Affairs v Haji Ibrahim the Australian High Court 
held that ‘the right of asylum is a right of States, not of the individual; no individual, including 
those seeking asylum, may assert a right to enter the territory of a State of which that individual 
is not a national’.51 This study suggests that this is a lacuna in refugee protection under the 
1951 Refugee Convention. Accordingly, turning back the refugee boats to sea by states and not 
allowing them at their territory not only undermines the purposes of the international refugee 




It is also noted that the principle of non-refoulement ensures that refugees should not be 
returned or expelled to a country where their life or freedom would be threatened, but there is 
no clear procedure for what happens if a state simply denies the entry of an asylum seeker into 
its territory. The Convention does not ensure any specific procedure for admission of refugees 
and there is no mention of international burden-sharing responsibilities and international 
cooperation.53  
Another notable concern is that like other major international human rights treaties, the 
Refugee Convention does not have an interstate supervisory body for ensuring accountability 
of states’ commitments.54 As a result, international protection of refugees is a challenging issue. 
Because, only adoption of the Refugee Convention cannot ensure the rights of the victims, state 
practice is essential in this aspect; otherwise, there is ‘the gap between law and practice’.55  
 It is further noted that the Preamble of the 1951 Convention states: 
                                                 
50 Peter Nigh, ‘The Future of the United Nations’ 1951 Refugees Convention’ (2000) Australian International 
Law Journal 1,3.  
51 Minister for Immigration and Multicultural Affairs v Haji Ibrahim [2000] HCA 55 [137].  
52 Efthymios Papastavridis, ‘Interception of Human Beings on the High Seas: A Contemporary Analysis Under 
International Law’ (2009) 36(2) Syracuse Journal of International Law and Commerce 145; Natalie Klein, 
‘Assessing Australia’s Push Back the Boats Policy Under International Law: Legality and Accountability for 
Maritime Interceptions of Irregular Migrants’ (2014) 15(1) Melbourne Journal of International Law 1; Gerald, 
Neuman, ‘Extraterritorial Violations of Human Rights by the United States’ (1994) 9(14) American University 
International Law Review 213. 
53 Goodwin-Gill, The International Law of Refugee Protection (n 40) 55-57. 
54 James Hathaway, Anthony North and Jason Pobjoy, ‘Introduction: Supervising the Refugee 
Convention’ (2013) 26(3) Journal of Refugee Studies 323-326.  
55 Julie Fraser, ‘Challenging State-centricity and Legalism: Promoting the Role of Social Institutions in the 
Domestic Implementation of International Human Rights Law’ (2019) 23(6) The International Journal of 
Human Rights 974.  
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Considering that the grant of asylum may place unduly heavy burdens on certain countries, and that a 
satisfactory solution of a problem of which the United Nations has recognized the international scope 
and nature cannot therefore be achieved without international co-operation.
56  
But there is no guidance as to how international cooperation will be achieved; and how the 
burden-sharing will be conducted among the refugee-receiving states.  
Finally, and most importantly, there is no mention of boat refugees in the Refugee Convention. 
The oceans cover 71% of the world’s surface.57 More than 150 states are coastal states.58 Thus, 
it is not clear how the refugee determination procedure would be conducted if a refugee arrives 
by sea. Because, under the law of the sea, a coastal State enjoys exclusive jurisdiction at its 
territorial sea. This issue is further discussed in 2.4.1.2 of this Chapter. And also addressed in 
5.6 and 5.7 of Chapter 5.  Moreover, the application of refugee law depends on the discretion 
of a state. As a consequence, in the absence of a monitoring and supervisory body, procedural 
guidelines and a burden-sharing norm, the international commitment is uncertain and weak. 
Further, only a small number of Asian states have acceded to the 1951 Convention and 1967 
Protocol.59 The majority of Asian states have rejected these two instruments because they 
consider that the original mandate of the 1951 Convention was ‘Eurocentric’ since it was only 
concerned to protect the European refugees of the Second World War; the view is that 
international refugee law is inappropriate for dealing with Asian refugee experiences.60 And 
most notable is, none of the South East Asian states61 are parties to the international refugee 
law. Accordingly, all these issues create more complexities in the protection of South East 
Asian boat refugees.  
 
 2.2.1.2. 1967 Protocol 
 
Originally, the 1951 Refugee Convention was adopted for a limited purpose. As already 
indicated, it was targeted to protect the European victims of the Second World War.62  
                                                 
56 Preamble, para 4, 1951 Refugee Convention.  
57 Oceanic Institute, Hawai’i Pacific University <https://www.oceanicinstitute.org/aboutoceans/aquafacts.html>.  
58 Central Intelligence Agency (US), Coastline: The World Factbook 
<https://www.cia.gov/library/publications/the-world-factbook/fields/2060 html>.  
59 UNHCR, States Parties to the 1951 Convention Relating to the Status of Refugees and the 1967 Protocol 
(April 2015) 1 <http://www.unhcr.org/protect/PROTECTION/3b73b0d63.pdf>.  
60 Sara Davies, ‘The Asian Rejection? International Refugee Law in Asia’ (2006) 52(4) Australian Journal of 
Politics and History 562, 563-64. 
61 In this thesis, South East Asia consist of: Bangladesh, Indonesia, Myanmar, Malaysia and Thailand. See 
footnote 63 of Chapter 1 and annotated texts for further details.  
62 Article 1B(1), 1951 Refugee Convention. The Convention specifically states that ‘for the purposes of this 
Convention, the words “events occurring before 1 January 1951” as mentioned in Article 1A(2) shall be 
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Consequently, in 1965 a ‘Colloquium on Legal Aspects of Refugee Problems with particular 
reference to the 1951 Convention and the Statute of the Office of the United Nations High 
Commissioner for Refugees’ was held in Bellagio, Italy between 21 and 28 April with the 
backing of the Swiss government and the High Commissioner’s Office of Refugees. In a 
background research paper for the Colloquium, the High Commissioner’s Office highlighted 
the problem of the dateline and limitation of the Convention when it recommended that 
extension of the dateline was needed for its universal application in reference to Article 45 of 
the Convention. The Colloquium decided that a Protocol should be adopted to remove the 
dateline.63  
On the recommendation of the Executive Committee of the Programme the UNHCR, the High 
Commissioner submitted a draft Protocol to the General Assembly of the United Nations, 
through the Economic and Social Council. The Economic and Social Council, in resolution 
1186 (XLI) of 18 November 1966, approved and transmitted the addition (the Protocol) to the 
General Assembly. The General Assembly adopted the proposed resolution in resolution 2198 
(XXI) of 16 December 1966 and entered it into force on 4 October 1967.64 As a result, the 1967 
Protocol removed the time limitations65 and the geographic limitation66 of the 1951 Refugee 
Convention. Consequently, the 1951 Convention became a universal instrument (Article 
1(3)).67  
The 1967 Protocol has a twofold nature: it is additional to the 1951 Convention and the Protocol 
is an independent instrument. Moreover, its accession is not limited to state parties to the 
Convention.68 Adoption of the Protocol has been a huge success; it establishes a link between 
the 1951 Refugee Convention and the international protection regime.69 
On the negative side, the Protocol does not outline any procedural matters, such as burden-
sharing mechanisms, any formula of cooperation among the state parties or any durable 
solution for international refugee protection like the 1951 Convention. Thus, although the 1967 
                                                 
understood to mean either: (a) “events occurring in Europe before 1 January 1951”; or (b) “events occurring in 
Europe or elsewhere before 1 January 1951”’.  
63 Paul Weis, ‘The 1967 Protocol Relating to the Status of Refugees and Some Questions of the Law of Treaties’ 
(1967) 42 British Yearbook of International Law 39, 39-48.  
64 UN General Assembly, Protocol Relating to the Status of Refugees, Resolution 2198 (XXI), 16 December 
1966, A/RES/2198. United Nations, Treaty Series, Vol. 606, 267 (1967 Protocol).  
65 Article 1(2), 1967 Protocol. 
66 Article 1(3), 1967 Protocol. 
67 UNHCR, Introductory Note (n 33) 2.   
68 Paul Weis, ‘The 1967 Protocol Relating to the Status of Refugees’ (n 63) 50.  
69 Wall (n 48) 202. 
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Protocol recognises the need for international protection, it has not delivered any mechanism 
to the state parties for sharing responsibility.70 In this situation host countries can deny refugee 
protection without any procedure. As an obvious consequence, refugees who are intercepted 
and turned back to sea remain unprotected. This study stresses that the 1967 Protocol does not 
provide any new or additional rights for refugees. In fact, the 1967 Protocol just repeats the 
clauses of its antecedent (1951 Refugee Convention). Article 1(1) of the 1967 Protocol states 
that ‘The States Parties to the present Protocol undertake to apply articles 2 to 34 inclusive of 
the 1951 Convention to refugees as hereinafter defined’.71 The Protocol is only functioning as 
a connecting instrument which transformed a regional convention (originally the 1951 Refugee 
Convention only focused on Europe) into a universal convention. Inevitably, the 1967 Protocol 
fails to address the issue of refugees who travel by sea.  
 
 2.2.1.3. Declaration of Territorial Asylum 1967 
 
A citizen is protected by his or her state. However, in the case of refugees and stateless persons, 
the status of persons is not protected by government; as a result his or her life ‘is anomalous 
and extremely precarious’.72 Article 14 of the Universal Declaration of Human Rights (UDHR) 
does provide: ‘Everyone has the right to seek and to enjoy in other countries asylum from 
persecution.’ However, there is no guarantee of refugee protection. In the text of the UDHR, 
‘there is no reference to the right to be granted to asylum’.73  
 
Under international law, declaration of refugee status is a right of states; it is an issue of state 
sovereignty, not the right of an individual applicant. Moreover, refugee law is not only related 
to international law, it also deals with national law.74 Thus Sir Hersch Lauterpacht described 
this situation as ‘artificial to the point of flippancy’.75 To overcome the issue, the General 
Assembly adopted the Declaration on Territorial Asylum in 1967.76 Under the Declaration, the 
individual has the right to seek asylum and a state has sovereignty over granting of asylum that 
should not regarded as unfriendly by other states.  
                                                 
70 Ibid 203.  
71 According to the 1951 Refugee Convention, Article 1 to Article 11: Chapter I (General Provisions); Article 12 
to Article 16: Chapter II (Juridical Status); Article 17 to Article 19: Chapter III (Gainful Employment); Article 
20 to Article 24: Chater IV (Welfare); Article 25 to Article 34: Chapter V (Administrative Measures).  
72 Paul Weis, ‘Refugee Law – A New Branch of Law’ (1973) 4 International Bar Journal 30.  
73 Guy S. Goodwin-Gill, Introductory Note: Declaration on Territorial Asylum: New York 14 December 1967 
(United Nations, Audiovisual Library of International Law) 1 <http://legal.un.org/avl/pdf/ha/dta/dta_e.pdf>.  
74 Weis, ‘Refugee Law – A New Branch of Law’ (n 72) 34. 
75 Paul Weis, ‘Human Rights and Refugees’ (1972) 10(1-2) International Migration 20, 23.  




In international law, state sovereignty means an independent state.77 Accordingly, a state enjoys 
‘supreme power’ within its territory. Although a state is a ‘subject’ of international law and 
agrees to implement the treaty obligations by signing to the international treaty, a state also 
enjoys ‘sovereignty’ under international law; in reality, a ‘State’s sovereignty under 
international law is its legal independence from other States’.78 As to the Refugee Convention, 
it does not guarantee either right of entry for asylum or right of residence in a territory. Granting 
and rejecting an asylum application is a right of a state which is controlled by immigration law 
of a state.79 In this aspect, Article 1(1) of the Declaration of Territorial Asylum 1967 also 
affirms that ‘Asylum granted by a State, in the exercise of its sovereignty, to persons entitled 
to invoke article 14 of the Universal Declaration of Human Rights … shall be respected by all 
other States’. Article 1(3) further stresses that ‘It shall rest with the State granting asylum to 
evaluate the grounds for the grant of asylum’. 
The 1967 Declaration has only four articles. Article 1 outlines that granting asylum is a right 
of a sovereign state and shall be respected by all other states. Article 2 states that refugee issue 
is a concern to the international community, and if a state faces difficulty in granting asylum, 
then states individually or jointly or through the United Nations shall consider an appropriate 
measure under the spirit of international solidarity. Importantly, Article 3 maintains the non-
refoulement principle.80  
The Declaration on Territorial Asylum has two significant consequences: from a humanitarian 
point of view, it provides that states should jointly or individually take appropriate measures in 
a spirit of international solidarity in granting asylum. Further, and most importantly from the 
legal viewpoint, it is a recommendation of the General Assembly, and not a legally binding 
instrument.81  
                                                 
77 Peter Malanczuk, Akehurst’s Modern Introduction to International Law (Routledge, 7th ed, 1997) 17.  
78 Hans Kelsen, ‘The Principle of Sovereign Equality of States as a Basis for International Organization’ Yale 
Law Journal (1944) 53(2) 207, 207-208.  
79 Maria-Teresa Gil-Bazo, ‘Asylum as a General Principle of International Law’ (2015) 27(1) International 
Journal of Refugee Law 3, 7-8.  
80 Article 3(1) of the Declaration on Territorial Asylum 1967 states: ‘No person referred to in article 1, 
paragraph 1, shall be subjected to measures such as rejection at the frontier or, if he has already entered the 
territory in which he seeks asylum, expulsion or compulsory return to any State where he may be subjected to 
persecution.’ 
81 Paul Weis, ‘The United Nations Declaration on Territorial Asylum’ (1969) 7 Canadian Yearbook of 
International Law 92, 147; Paul Weis, ‘The Development of Refugee Law’ (1982) 3 Michigan Journal of 
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Therefore, even though the Declaration on Territorial Asylum 1967 recognises international 
burden-sharing and non-refoulement, it is only a non-binding instrument – a ‘Declaration’. It 
does not impose any legally binding obligation on its State parties. Further, the issue of boat 
refugees is overlooked in the Declaration like the earlier refugee instruments. There is no 
provision regarding refugee arrival by sea in the Declaration.  
2.2.1.4. Agreement Relating to Refugee Seamen 1957 
 
The Agreement Relating to Refugee Seamen was adopted at The Hague in 1957.82 In the past, 
a number of refugees enlisted as seamen on ships and fled without any travel documents to 
escape from persecution.83 Refugee seamen without any travel documents or passports are 
declined permission to travel on shore in any port of call. Although a refugee seaman worked 
on a ship, the flag state did not allow their entry as a resident of the state without valid 
documents. In such a situation a refugee seamen could not travel and was forced to stay on 
board.84  
In this scenario, Article 11 of the 1951 Refugee Convention is relevant: it focuses on a specific 
situation – refugees who work as seamen on board ships.85 Article 11 of the 1951 Convention 
provides that if a refugee seamen regularly serves as a crew member of a ship of a contracting 
state, the state shall give sympathetic consideration to their establishment on its territory and 
the issue of travel documents to them or their temporary admission to its territory particularly 
with a view to facilitating their establishment in another country.86 
 
Article 11 of the 1951 Refugee Convention prescribes issuing of travel documents to non-
resident refugees who are working on the ships of flag states. The issuing of identity papers 
and travel documents is addressed in Articles 27 and 28 of the 1951 Convention respectively. 
Thus, Article 11 should be read in conjunction with Article 28. But Article 28 states that the 
contracting states shall issue travel documents to refugees who are ‘lawfully staying’ in their 
                                                 
82 Agreement Relating to Refugee Seamen (23 November 1957, entered into force 27 December 1961) 
<http://www.refworld.org/docid/3ae6b3614 html>.  
83 Atle Grahl-Madsen, Commentary of the Refugee Convention 1951 (Articles 2-11, 13-37) (UNHCR, 
Department of International Protection, October 1997) 32[5] <https://www.unhcr.org/3d4ab5fb9.pdf>. 
84 Roland Bank, ‘Article 11’ in Andreas Zimmermann (ed), The 1951 Convention Relating to the Status of 
Refugees and its 1967 Protocol: A Commentary (Oxford University Press, 2011) 853, 854. 
85 Ibid.  
86 Article 11 of the 1951 Refugee Convention states: ‘In the case of refugees regularly serving as crew members 
on board a ship flying the flag of a Contracting State, that State shall give sympathetic consideration to their 
establishment on its territory and the issue of travel documents to them or their temporary admission to its 
territory particularly with a view to facilitating their establishment in another country.’ 
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territory. So, if a seaman refugee fails to establish his lawful presence on board, according to 
Article 28, he is not entitled to obtain a travel document under ‘sympathetic consideration’. 
On the other hand, Article 11 does not oblige a flag state to grant specific rights or benefits. It 
is only provides that a flag state shall give ‘sympathetic consideration’ to certain measures, 
indicating it is only a ‘recommendation’.87  
As a consequence, due to the ‘soft wording’ of Article 28, Article 11 of the 1951 Refugee 
Convention has failed to achieve significant international practice. To overcome the problem, 
the 1957 Agreement Relating to Refugee Seamen was adopted with the main objective being to 
fulfil the gap between issuing of travel documents and sympathetic consideration.88  
However, the most problematic issue is that the term ‘seaman’ is not defined in either the 1957 
Agreement or the 1951 Refugee Convention. As a result, it is unclear whether the term should 
be interpreted in accordance with the International Labour Organization (ILO) instruments, or 
whether it should be interpreted as the ‘seafarer’ in the Migrant Workers Convention. In the 
absence of any explanation its practical application remains uncertain.89  
After analysing the 1957 Agreement Relating to Refugee Seamen, it is evident that it displays 
certain important features.90 The most remarkable point is that the Agreement was prepared to 
deal with a particular issue – that is issuing of travel documents to ‘refugee seamen’. Its aim is 
to solve the difficulties of refugee seamen who could not legally land or reside in any state.91 
On the other hand,  It does not contain any provision on rights of refugees at sea or refugee 
protection at sea; further, the Agreement fails to have universal appeal.92 Moreover, there is no 
definition of refugee seaman. Therefore, it is arguable the Agreement Relating to Refugee 
Seamen is incapable and inadequate to deal with the boat refugee crisis. The Agreement was 
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adopted to fill the gap of Article 11 of the 1951 Refugee Convention – in other words, to allow 
the for issuing of travel documents to refugee seamen. Accordingly, the Agreement is 
insufficient to deal with refugees who travel by boat.  
 
2.3. Non-Refoulement Obligation under the Refugee Convention 
 
The 1951 Refugee Convention is one of the most important human rights instruments of the 
last century, it ensures the rights of refugees. Over the past few decades, there has been a 
dramatic increased in attention to the Convention’s non-refoulement obligation because of the 
‘boat refugee issue’. Article 33(1) of the Convention provides: ‘No Contracting State shall 
expel or return (‘refouler’) a refugee in any manner whatsoever to the frontiers of territories 
where his life or freedom would be threatened.’  The principle of non-refoulement under Article 
33(1) is regarded as the cornerstone of international refugee protection. It has been described 
as a ‘fundamental humanitarian principle’ by the Executive Committee of the UNHCR.93 Non-
refoulement is applicable to those who fulfil the criteria of the definition of refugee in Article 
1A(2) of the 1951 Convention, and who are not excluded by Articles 33(2),94 1D,95 1E96 and 
1F97 of the Convention. This may occur prior to formal determination of the refugee status. In 
the refugee determination process, the person first needs to be recognised as prima facie 
refugee; then, after fulfilling the requirements, he/she is declared a refugee. Thus, ‘recognition 
of refugee’ does not mean that the person will ultimately be granted refugee status.98 So, the 
principle of non-refoulement not only applies to formal refugees but also those whose 
application is under consideration.99  
 
 
In this context, Goodwill Gill states that: 
  
                                                 
93 ExCom Conclusion, No. 6 (XXVIII) (1977) – Non-Refoulement, para. (a).  
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98 UNHCR, Handbook (n 32) 9[28].  
99 UHNCR, Advisory Opinion (n 45) 2[6].   
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It is a rule clearly designed to benefit the refugee, the person who in the sense of article 1 of the 
Convention, has a well-founded fear of being persecuted on grounds of race, religion, nationality, 
membership of a particular social group, or political opinion.100 
 
In the interpretation of the non-refoulement principle, UNHCR opined that ‘the prohibition of 
refoulement to a danger of persecution under international refugee law is applicable to any 
form of forcible removal, including deportation, expulsion, extradition, informal transfer or 
“renditions”, and non-admission at the border’.101 Further, the principle is not only applicable 
in respect of return to the country of origin or the country of former habitual residence, but also 
to any other place where a person has reason to fear threats to his or her life related to the 
grounds of the 1951 Convention.102 Non-refoulement applies to the moment when asylum 
seekers present themselves for entry into a frontier post, port or airport. It is irrelevant whether 
their entry or presence is legal or physical.103 Further, Article 42(1) of the 1951 Convention 
and Article VII(1) of the 1967 Protocol expressly prohibit any reservation of the state parties 
on the non-refoulement principle.  
 
In practice, the non-refoulement principle raises questions as to its application: whether the 
principle is related to the subject of admission and non-rejection at the frontier. 
 
In light of this, the UN General Assembly on several times affirmed the ‘importance of full 
respect for the principle of non-refoulement’,104 and also urged to the non-state parties to the 
international refugee instruments to show a generous approach to hosting refugees.105 The 
General Assembly has also called upon all states to ensure and respect scrupulously the 
fundamental principle of non-refoulement in accordance with internationally recognised 
human rights and humanitarian norms, which is not subject to derogation.106 
 
Neither the 1951 Convention nor the 1967 Protocol specify what types of procedures are to be 
implemented for the determination of refugee status for individuals or in situations of large-
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scale influx. Both are silent on the procedural issue.107 However, as a common rule, state parties 
are under an obligation to ‘ensure fair and efficient’ asylum procedures.108 As the Handbook 
on Procedures and Criteria for Determining Refugee Status and Guidelines on International 
Protection (UNHCR Handbook) states:  
 
In particular, the Convention does not indicate what type of procedures are to be adopted for the 
determination of refugee status. It is therefore left to each Contracting State to establish the procedure 
that it considers most appropriate, having regard to its particular constitutional and administrative 
structure.109 
 
So, the procedure for determining refugee status is a discretionary matter for the contracting 
state that will be established according to the state’s constitutional and administrative structure. 
As a common rule, state parties are under an obligation to ‘ensure fair and efficient’ procedures 
for refugee determination.110 However, the research shows that the situation is different in 
practice: since there is no refugee determination procedure; it is left to the discretion of the 
state. As a consequence, due to lack of a fair procedure, the non-refoulement principle is not 
always enforced.111  
2.3.1. Non-Refoulement and Extraterritorial Application 
 
The principle of non-refoulement is the core element of international refugee protection. At the 
same time, refugee boats are intercepted by coastal states and turned back to the Bay of Bengal 
and Andaman Sea. In the context of the present study, it is needs to be considered whether this 
action breaches the non-refoulement principle. This section will comprehensively examine the 
extraterritorial application of the principle.  
It is arguable that to understand the true interpretation of the non-refoulement principle, the 
1951 Refugee Convention must be read in accordance with the ordinary meaning of the 
relevant terms as indicated in Article 31(1) of the Vienna Convention on the Law of Treaties 
1969.112 In this context, Articles 31, 32, 33, 40 and 42 of the 1951 Refugee Convention must 
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be read together. With that in mind, after analysing the text of Article 33, six features may be 
identified in ordinary and clear language: (i) non-refoulement is a commitment of the 
contracting state; (ii) not to expel or return a person; (iii) to the frontiers of territories where 
his life or freedom would be threatened; (iv) the benefit of the non-refoulement provision is 
inapplicable in the case of danger to security; (v) there is no reservation on Article 33 (as per 
Article 42); (vi) the Convention is applicable to all of the territories of a party states (unless 
expressly limited its territorial application (as per Article 40).113  
The most urgent need of refugees is to escape from persecution and find a safe entry into 
another jurisdiction. Thus, aiming not to return the person to the place of persecution is a 
primary response of the international community. But after analysing the text of the principle, 
the two issues are apparent. First, Article 33(1) provides: ‘No Contracting State shall expel or 
return …’. The obligation is framed in a negative sense. Thus, this does not indicate an 
affirmative duty to receive refugees. Secondly, the duty of non-refoulement exists until the end 
of persecution. As soon as the risk ends, the duty of non-refoulement also ends; consequently, 
refugees are not allowed to remain in the territory of a state party to the Convention.114  
 
As we know, Rohingya refugee boats have been turned back to sea before reaching at the 
territory of the coastal states in South East Asia. In addition, in the past few decades, states 
have taken inception measures to stop the incoming individuals at their territory by sea.115 
Many states have adopted ‘non-entree’ policies (for instance, adoption of indirect measures, 
such as visa requirements for refugees). These ‘non-entrée’ policies challenge the theory of 
non-refoulement.116  
 
Accordingly, this thesis focuses on the issue -  whether a state is bound by Article 33 beyond 
its territory; in other words, whether interception of refugees at sea is justifiable. As per the 
plain language of the article, Article 33(1) provides: ‘No Contracting State shall expel or return 
(‘refouler’) a refugee in any manner whatsoever to the frontiers of territories …’. In their 
commentary on Article 33(1), Kalin and colleagues noted that the extraterritorial application 
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of non-refoulement is ‘less clear’. 117 Gregor Noll made the same comment: ‘to what extent the 
reach of the said norm [Article 33] also covers interdiction on the high seas is less clear’.118 
Atle Grahl-Madsen, who is called the Father of refugee law,119 in Commentary on the Refugee 
Convention 1951, published by UNHCR, suggested that:  
 
Article 33 applies to any Convention refugee who is physically present in the territory of a Contracting 
State, irrespective of whether his presence in that territory is lawful or unlawful, and regardless of 
whether he is entitled to benefit from the provision of Article 31 or not.120  
 
The physical presence of a refugee in the territory of a state party to the Convention is a 
necessary element of the principle.121 A contracting state is not bound to respect the duty of 
non-refoulement of a person who will cause a threat to the receiving state.122 
 
In English the word ‘return’ has no wider meaning. The term ‘expulsion’ refers to a formal 
measure which is a state may carry out in pursuance of a decision by a judicial authority.123 On 
the other side, the French word refouler includes ‘repulse’, ‘repeal’ or ‘drive back’, which 
differs from the English meaning. Moreover, according to the drafting history, the word 
‘refoulement’ was used in Belgium and France to define a more informal way of eliminating a 
person from a territory and also to define non-admittance at the frontier. It was also applied to 
persons seeking admission, persons illegally present in a country, and persons admitted 
temporarily or conditionally.124 Thus, Grahl-Madsen noted that ‘the practice known as 
refoulement in French did not exist in the English-speaking countries’. 125 To address this 
problem, created by the fact that the meaning of the French word refoulement differs from the 
meaning of the English word ‘return’, the French word refouler was incorporated in brackets 
after the English word ‘return’ during in the drafting of Article 33.126  
 
 
At the Conference of Plenipotentiaries of the 1951 Convention, the Swiss representative 
stressed that principle of non-refoulement would not be applied to a refugee who had not yet 
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arrived into a state territory. The representative added that the meaning of ‘return’ in the 
English text gave that exact idea.127 The Dutch envoys added that the word ‘return’ related only 
to refugees within the territory, and the mass migrations across frontiers or of attempted mass 
migrations were not protected by the Article.128 
 
In a similar vein, Grahl-Madsen notably commented that: 
 
If a Contracting State employed its frontier guards at the frontier, and fenced off its territory, thus no one 
can set foot on the territory without having permission; the State may decline admission to any alien 
without breaking its obligations under Article 33… And if the frontier control post is at some distance 
(a yard, a hundred meters) from the actual frontier, so that anyone approaching the frontier control point 




Further, the Travaux Preparatoires for the 1951 Refugee Convention stated that there is no 
clear expression of the extraterritorial application of the non-refoulement principle. Paul 
Weis130 analysed – whether the Article 33 is applicable to non-admittance at the frontier. He 
remarked that under Belgian and French law refoulement covered rejection at the frontier. A 
right to receive asylum is not guaranteed and obvious. The state is not obliged to grant 
asylum.131 At the Conference of Plenipotentiaries, the representatives were more concerned 
about refugees within states’ borders; they were not interested in extraterritorial returns. Rather, 
the delegates reaffirmed, in order to avoid masses of people in quest of admission, non-
refoulement applies to individuals, not groups.132 
 
James Mansfield also argues that the extraterritorial application of the principle was not 
considered by the drafters of the Convention.133 A different study further claims that the 
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Refugee Convention is ‘silent’ on extraterritorial applicability.134 Nils Coleman also remarks 
that unfortunately, the Convention is unclear on its application to refugees at the border135 In 
this context, Robert Newmark further notes that:  
 
At the time the U.N. Convention was drafted, the principle of non-refoulement was quite new in itself, 
and there was uncertainty about the precise territorial reach of the obligation. The drafters left the 
language of the Convention vague on this point, perhaps deliberately, in order to reach some agreement 
on the treatment of refugees.136… At the conference adopting the Convention, however, there was some 
limited discussion regarding the extraterritorial applicability of the non-refoulement obligation.137 … 
Thus, uncertainty about the extraterritorial application of the non-refoulement obligation existed as early 
as the adoption of the U.N. Convention.138 
 
Article 33(1) of the 1951 Refugee Convention refers to the term ‘frontiers of territories’. The 
dictionary meaning of ‘frontier’ is a border between two countries.139 According to Black’s 
Law Dictionary, ‘frontier’ means, in international law, that portion of the territory of any 
country which lies close along the border line of another country.140 Further, according to the 
Collins Dictionary, ‘territory’ is land that is controlled by a particular country’; 141 and in the 
Oxford Dictionary, ‘territory’ is defined as an area of land which is under the jurisdiction of a 
ruler or state.142 This research further notes that the Convention ensures certain rights for 
refugees.143 The rights are related to a territory. The word ‘territory’ is also used in the 
Convention many times in various articles.144 It is argued that the rights can only be claimed 
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once a refugee is under the jurisdiction or within a territory of a state party.145  
 
 
Consequently, it has been argued that if a refugee is in international waters, on an airflight or 
on board a vessel of the state party to the Convention, the rights cannot be claimed. Even if a 
refugee reaches more than one country, which is not a party to either the Convention or the 
1967 Protocol, it is unlikely he or she will receive protection under the existing framework of 




Also, it should be noted that the latest edition (2019) of the UNHCR Handbook147 remains 
silent on the extraterritorial application of the non-refoulement principle. Any discussion on 
boat refuges or refugees at sea or justification of extraterritoriality of non-refoulement is absent 
in the guidelines. Rather, the UNHCR Handbook emphasises that each contracting State to the 
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Therefore, after examining the relevant texts of the 1951 Refugee Convention and the 1967 
Protocol, this research argues that under the plain interpretation, the principle of non-
refoulement has no extraterritorial application. First, the refugees have to physically arrive on 
the territory. Secondly, under Article 33(2), due to national security and sovereignty, a State 
holds the authority to decide who should be allowed to arrive and stay in its territory. This 
research further maintains that before entry into a territory and before recognition of refugee 
status, if an asylum seeker is stopped by border guards and turned back to sea, then there is no 
violation of the non-refoulement principle. 
  
Moreover, international refugee law is silent on the issue of whether a country should accept a 
refugee and permit him/her to stay in its territory.149 A refugee has the right to find a house 
anywhere in the world, even if he is unwelcomed in a particular state, the world is open. Thus, 
if refugees are pushed back to the sea, a simple push back to sea does not violate the non-
refoulement principle. It is only breached, if the push back amounts to sending the refugees 
back to persecution.150 In addition to that, according to the text of Article 33, refugees should 
not be turned back where they would face persecution – this obligation indicates that, it is 
linked to land boundaries. Given all this, there are clearly gaps on the extraterritorial 
application of the non-refoulement principle at sea under the international refugee law.  
 
However, the UNHCR suggests that if Article 33(1) of the 1951 Refugee Convention is 
considered, taking into account its object and purpose,151 including the humanitarian object of 
the Preamble,152 then the territorial scope of the Article would be avoided.153 UNHCR suggests 
that the extraterritorial ‘applicability of the non-refoulement obligation under Article 33(1) is 
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clear from the text of the provision itself’; the Article states that no refugee should be expelled 
or returned ‘in any manner whatsoever’.154 If there is any limitation of the application of  
Article 33(1), then it must be explicated in the Convention like its other provisions.155 
Accordingly, UNHCR  maintains that: 
It [Article 33(1)] prohibits any State conduct leading to the return of a refugee ‘in any manner 
whatsoever’—including by way of interceptions of various kinds on land or at sea (whether in States’ 
territorial waters, contiguous zones, or the high seas) - to a place where they would be at risk of 
persecution related to a 1951 Refugee Convention ground or of other serious violation of human rights.156 
UNHCR also stresses that the principle of non-refoulement applies wherever the State in 
question exercises jurisdiction, including outside its territory or outside its territorial waters, in 
connection with maritime search-and rescue operations or interception at sea.157 UNHCR 
suggests that human rights-based non-refoulement obligations158 reached the rank of a 
peremptory norm of international law, or jus cogens.159 
Basically or in short, this research suggests that, in plain meaning, Article 33(1) is unclear 
about extraterritorial application. However, if human rights obligations are considered along 
with the 1951 Refugee Convention, then the Article is applicable everywhere including the 
territorial sea, the contiguous zones and the high seas.  It is to be noted that the protection of 
boat refugees through human rights obligations is further elaborated in section 5.10 of     
Chapter 5.  
 
To reiterate, the above research reveals that the existing international refugee law does not 
clearly provide sufficient protection obligation to State for boat refugees. Thus the next part of 
the research focuses on other branches of international law, namely international maritime law.  
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2.4. International Maritime Law and Boat Refugees 
 
The 1951 Refugee Convention and the 1967 Protocol are the main international instruments 
for the protection of refugees. Nonetheless, international refugee law does not create any 
obligations for state parties in relation to refugees at sea.160 Moreover, international human 
rights instruments (Universal Declaration of Human Rights 1948,161 International Covenant 
on Civil and Political Rights (ICCPR) 1966,162 and International Covenant on Economic, 
Social and Cultural Rights (ICESCR) 1966)163 are also silent on human rights in respect of 
maritime activities.164 Thus, there is a gap in refugee protection at sea.  
On the other hand, international maritime law imposes various obligations on coastal states and 
shipmasters to save people at sea. This section will examine the major legal provisions 
concerning rescue and assistance to distressed person at sea, specifically the United Nations 
Convention on the Law of Sea 1982 (UNCLOS III), International Convention on Maritime 
Search and Rescue 1979 (SAR Convention), International Convention for the Safety of Life at 
Sea 1974 (SOLAS Convention), International Convention on Salvage 1989 and Geneva 
Convention on the High Seas 1958. The aim of this part of the research is to analyse whether 
the current international maritime laws are sufficient to fulfil the current gap in refugee 
protection at sea, particularly in relation to the boat refugees.  
  
2.4.1. UNCLOS III 
 
The United Nations Convention on the Law of the Sea 1982 (UNCLOS III)165 is one of the 
important areas of international law; it has been called the ‘constitution of the ocean’.166 
Convention establishes sovereignty for all states and legal order for the seas.167 According to 
its Preamble the objectives of the Convention are ‘cooperation and friendly relations among all 
nations’ and ‘contribution to the maintenance of peace, justice and progress for all peoples of 
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the world’.168 It determines the rights, jurisdictions and obligations of a coastal state, flag state 
and port state. 169  
However, UNCLOS III is not a ‘human rights instrument’.170 Nonetheless, the provisions of 
the Convention are related to human rights: assistance to persons or ships in distress and 
obligation to rescue.171 These basic provisions have been extended by the International 
Convention for the Safety of Life at Sea (SOLAS Convention) and the International Convention 
on Maritime Search and Rescue (SAR Convention).172 
 
Below, provisions of UNCLOS III dealing with duty to assist and rescue at sea are examined, 
focusing on theoretical and practical challenges that they raised.  
2.4.1.1. Duty to Render Assistance 
 
The duty to rescue persons in danger is a traditional practice under the law of the sea. The duty 
to provide assistance to those in distress at sea is specifically codified in UNCLOS III. Article 
98(1) of the Convention provides that:  
Every State shall require the master of a ship flying its flag, in so far as he can do so without serious 
danger to the ship, the crew or the passengers … to render assistance to any person found at sea in danger 
of being lost ... to proceed with all possible speed to the rescue of persons in distress, if informed of their 
need of assistance, in so far as such action may reasonably be expected of him. 
Article 98(1) stipulates that the duty to render assistance shall apply to ‘any person found at 
sea in danger of being lost’.173 The nationality of vessel and persons, and their legal status, is 
irrelevant during rescue operation.174 Thus, if a refugee boat is in distress then the provision is 
directly relevant.  
Article 98(1) specifically prescribes two distinct obligations for states: First, the duty of flag 
States to oblige masters of vessels to rescue people who are risk at high sea (Article 
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98(1)(a),(b); Second, the duty of coastal states to establish and maintain search and rescue 
services (Article 98(2)).175  
Article 12(1) of the 1958 Geneva Convention on the High Seas also has a similar type of 
provision for the duty to assist at high sea.176 Other international treaties have emphasised the 
duty to coordinate and cooperate with other states in rescue at sea operations.177  
Article 58(2) of UNCLOS III provides that obligation to assist people also applies to the 
exclusive economic zone.178 But interestingly, UNCLOS III does not define the meaning of 
‘search’, ‘rescue’ and ‘distress’. Definitions of these terms appear in the SAR Convention.179 
However, the SAR Convention and UNCLOS III are two different instruments. Their purposes 
and objectives are not the same.180 The meaning of ‘distress’ in the SAR Convention181 is a 
disputed issue.182 The practical implications is that Article 98 causes problems and indicates a 
gap in the protection regime.183 
Even though a definition of ‘distress’ is absent in the law of the sea, the British court in the 
Eleanor Case (1809) defined distress situations and this has widely influenced interpretation 
of the term. The Eleanor decision established that the vessel doesn’t need to be ‘dashed against 
the rocks’, but ‘it must be an urgent distress; it must be something of grave necessity’.184 In the 
New York Case the US court made a similar decision:  
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The necessity must be urgent, and proceed from such a state of things as may be supposed to produce on 
the mind of a skilful mariner, a well-grounded apprehension of the loss of vessel and cargo, or of the 
lives of the crew.185 
Pursuant to Article 98 of UNCLOS III, states should take necessary steps to make sure that 
masters of its flag ships respect the obligation to rescue.186 In practice, this obligation is 
generally carried out by shipmasters.187 In addition, the Article implies that states ensure that 
their flag ships will carry out the maritime search and rescue operations.188 Moreover, Article 
98(2) imposes particular obligations on coastal states regarding search and rescue operations 
and rescue coordination centres. Article 98(2) states that:  
 
Every coastal State shall promote the establishment, operation and maintenance of an adequate and 
effective search and rescue service regarding safety on and over the sea and, where circumstances so 
require, by way of mutual regional arrangements cooperate with neighbouring States for this purpose. 
 
 A similar provision is also contained in the SAR and SOLAS Conventions.189 But, the 
UNCLOS III article prescribes that a coastal state shall ‘promote’ search and rescue operation, 
not ‘ensure’;190 and that it ‘undertakes to ensure’191 the search and rescue arrangements. As a 
result, the obligation under Article 98(2) has less ‘weight’.192  
 
Article 98(2) provides that ‘every coastal State shall promote’, establish and maintain ‘adequate 
and effective’ search and rescue operations at sea, ‘where circumstances so require’ through 
regional agreement. But, it is not clear ‘when and how’ the search and rescue operation would 
be ‘adequate and effective’. Any kind of explanation or clarification of this obligation is absent 
in UNCLOS III.193  
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Moreover, Article 98 is not self-executing. The obligation under the Article is to be 
implemented under national law.194 But the reality is that in many parts of the world the duty 
to rescue is absent from domestic law. As a result, one of the essential obligations to render 
assistance at sea is subject to challenge. In addition, enforcement of this obligation is difficult 
in practice because coastal states’ and flag states’ jurisdictions are different under the 
UNCLOS.195  
 
Interestingly, Article 98 of UNCLOS III is codified in Part VII, which creates the regime of 
the high seas. In this context, Article 86 declares that the provisions of Part VII apply to all 
parts of the sea that are not included in the exclusive economic zone, the territorial sea or the 
internal waters of a state. For that reason, Article 98 has a geographical limitation: the provision 
is only applicable to the high seas. In addition, Article 58(2) (under ‘Part V: Exclusive 
Economic Zone’) indicates that the duty to rescue applies to the exclusive economic zone.196 
But there is no clear reference in UNCLOS III to duty to rescue in the territorial sea. The 
territorial sea is a belt of coastal waters extending maximum 12 nautical miles from the baseline 
of a coastal state (Article 3). Nevertheless, some scholars argue that even though there is no 
direct duty to rescue in relation to the territorial sea, the wording of Article 18(2)197 of 
UNCLOS III indicates that the duty to assist also covers the territorial sea.198  
In earlier, the 1910 Brussels Convention on Assistance and Salvage at Sea and 1989 
International Convention on Salvage contain a duty to rescue at sea without any geographical 
limitation.199 But, UNCLOS III provides no clear and express obligation to rescue in respect 
of the territorial sea; this is a clear lacuna in the existing law.200 It is also to be noted that the 
objects and purposes of UNCLOS III and the Salvage Convention are different: one is ‘a legal 
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order for the seas’201 and the other provides ‘uniform international rules regarding salvage 
operations’.202 
As discussed above, examining the text and formulation of Article 98 of UNCLOS III, the 
obligation in Article 98(1) clearly relates to the high seas. In contrast, Jasmine Coppens points 
out that Article 98(1) refers to ‘any person found at sea’, not ‘any person found at high sea’. 
As a result, the obligation of duty to assist is applicable to ‘any’ persons at sea, including 
migrants.203 In this context, Efthymios Papastavridis also maintains that even though the 
obligation of Article 98(1) is for the high seas, the duty in question applies in ‘all maritime 
zones’.204 In addition, Douglas Guilfoyle puts forward that refugees’ boats are overloaded by 
asylum seekers. As well, boats are small, rickety, and wooden. This type of boat is naturally 
perilous at sea. It could be considered a ‘vessels in distress’ because there is a ‘well-grounded 
apprehension of the loss of the vessel and cargo, or of the lives of the crew’ (The New York 
Case). For this reason, it is a presumption that a coastal state has a ‘compulsory rescue’ 
obligation towards a risky vessel.205 Taking all of the above into account, this present 
investigation finds that the analysis and interpretation of Article 98(1) is varied; there is a 
debate in the scholarship about the search and rescue duty under UNCLOS III. Richard Barnes 
points out that in a strict sense the duty to rescue ‘only applies to the high seas’.206 However, 
he also notes that it would be ‘out of line’ if it were suggested that there is no duty of search 
and rescue on the territorial sea according to state practice.207 
 
In fact, this research argues that the duty to provide assistance to those in distress at sea is an 
‘ancient and fundamental’ rule of the law of the sea, which is an ‘elementary consideration of 
humanity’.208  The International Law Commission (ILC) expressed that duty to render 
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assistance  at sea as a customary international law.209 Accordingly, if Article 98 of UNCLOS 
III is interpreted in the light of its object and purpose including the human rights obligations, 
then a different conclusion would be reached.210  Article 98(1) states that the master of a ship 
shall render assistance to ‘any person found at sea in danger of being lost’. The term, ‘any 
person found at sea’ implies that there is no geographical limitation of the Article 98(1), 
therefore the provision covers the territorial sea.  The Universal Declaration of Human Rights 
states that everyone has the right to life (Article 3). The Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment 1984 (CAT) asserts that ‘each State 
Party shall take effective legislative, administrative, judicial or other measures to prevent acts 
of torture in any territory under its jurisdiction’ (Article 2(1)). According to the CAT, ‘torture’ 
means any act which is related to pain or suffering, whether physical or mental, or any kind of 
discrimination (Article 1(1)). Article 16(1) of ICCPR also ensures that ‘each State Party shall 
undertake to prevent in any territory under its jurisdiction other acts of cruel, inhuman or 
degrading treatment’. The law of the sea does not provide any definition of ‘persons in 
distress’.211 Accordingly, this research suggests that the term ‘persons in distress’ indicates 
those who are in danger at sea, and if the ‘persons in danger’ are not  rescued by the ship master 
at territorial sea or any other areas of sea (high sea, exclusive economic zone and contiguous 
zone), it may amount to  torture, inhuman or degrading treatment, which is a violation of human 
rights.  An overloaded vessel crowded with ‘boat people’ is also considered  a Vessel in 
Distress.212 The UN General Assembly also stressed that States have obligations under 
international human rights law, humanitarian law and refugee law, to protect and promote all  
people including migrant and asylum seekers, particularly  persons in distress at sea.213 
Therefore, if  Article 98(1) is considered alongside  international human rights law, including  
customary practice, the provision is applicable to all the zones of sea.  
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However, in the context of an obligation to undertake a rescue operation at sea, Alexander 
Proelss suggests that the duty to rescue depends on the discretion of the shipmaster.214  Mark 
Pallis also notes that the Master is not bound to render assistance; rather  the assistance depends 
on his willingness and judgment, because ‘the Master of a ship is only bound to rescue in so 
far as he can do so without serious danger to the ship, the crew or the passengers…Thus, 
Masters have a large degree of discretion.’215 This is a narrow view of the Article 98(1), and 
this research does not support this  narrow view of Article 98 of UNCLOS III. Rather, as a 
customary practice, a ship master has an obligation to render assistance to all the ships at sea. 
Along with the ancient practice, if international human rights law is considered, as discussed 
above, then the shipmaster owes an obligation to rescue all persons at sea. Therefore, this 
research suggests that the shipmaster is in fact bound to assist all the people who are in danger 
at sea. However, in exceptional circumstances, the shipmaster would be justified in not doing 
so only if such an action created a serious danger to his/her own ship. If the vessel is too distant 
or has insufficient equipment, then the Master can justify not rendering assistance.216 
 
Under international refugee law, an asylum seeker has to show ‘persecution’ in order to obtain 
international protection. However, coastal States are less willing to assist the vessels that are 
carrying migrants and refugees who are in distress or danger. The voyage of the Hai Hong is 
an example of the problems boat people face in South East Asia.217 The Australian Tampa Case 
is another example.218  
Further, the flag state is under no legal obligation to disembark rescued persons, and the coastal 
state is has no duty under the law of the sea to accept the rescued persons.219  If asylum seekers 
are rescued from sea, the exact nature of a state’s obligation is difficult to identify.220  
However, the text of Article 98 does not specify whether the obligation to render assistance at 
sea is directed to a state-owned vessel or privately-owned vessel, or cargo vessel or passenger 
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vessel or war ship. In the earlier conventions on the duty to rescue at sea (1910 Salvage at Sea 
Convention and the 1989 Salvage Convention),221 the obligation was clearly excluded from 
war ships and government ships. Therefore, this research suggests that under the customary 
international law and the broader interpretation of the Article including the human rights 
obligation, the Article 98 is applicable to all ships.222  
 
In summary, Article 98 of UNCLOS III provides a unique obligation to the coastal States and 
shipmasters regarding duty to render assistance at sea. However, by analysing the text of the 
Article, this study has found that prima facie there are gaps and uncertainties in relation to 
rescue operations at sea. In particular, the term ‘persons in distress’ and the application of 
Article 98(1) are not clearly expressed in the law of sea. However, if Article 98 is interpreted 
in the light of international human rights laws, customary law including the object and purposes 
of the clause, then Article 98(1) is applicable not only to the high seas but to other sea zones 
including territorial seas. Nevertheless, UNCLOS III does not suggest any provision for 
disembarkation of rescued refugees; reaching  a ‘place of safety’ is their ultimate purpose.223 
Thus, this study has found that there are gaps and uncertainties in relation to rescue operations 
at sea under the existing provisions of UNCLOS III and the 1951 Refugee Convention. 
 2.4.1.2. Right of Innocent Passage in the Territorial Sea  
 
The stateless Rohingya boat refugees sail for safety in flagless, unregistered vessels without 
any travel documents. Therefore, it is necessary to examine whether they have the right of 
innocent passage in the territorial sea under the law of the sea.  
The right of navigation is assured by UNCLOS III.224 Article 17 states that ships of all states 
enjoy the right of innocent passage through the territorial sea.225 Article 18 defines ‘passage’ 
under UNCLOS III. It provides that passage means navigation through the territorial sea for 
the purpose of traversing the sea without entering internal waters or proceeding to or from 
internal waters or a call at a roadstead or port facility.226 
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As regards to the duties of a coastal state, UNCLOS III provides that the coastal state shall not 
hamper and impose any requirements on foreign ships that will result in denying innocent 
passage through the territorial sea.227 Moreover, the coastal state shall give appropriate 
publicity to any danger to navigation within its territorial sea.228 In addition, no charge may be 
levied upon foreign ships by reason only of their passage through the territorial sea.229 The 
right of passage through the territorial sea cannot be suspended without showing that the 
passage is not innocent.230  
Further, Article 19 provides the meaning of innocent passage, which is not prejudicial to the 
peace, good order or security of the coastal state. However, Article 19 does not ensure an 
exclusive right. The coastal state preserves its sovereignty to determine threats to its territory.231 
However, Article 19(2) lays down a list of activities under which a passage of a foreign ship 
shall be considered prejudicial to the peace or security of the coastal state, if the foreign ship 
engages in any of it.232  
Among the listed activities, Article 19(2)(g) states that the passage of a foreign ship shall be 
considered to be prejudicial to the peace or security of the coastal state if in the territorial sea 
it engages in ‘loading or unloading of any commodity, currency or person contrary to the 
customs, fiscal, immigration or sanitary laws and regulations of the coastal State’. 
Consequently, as a right a coastal state may take necessary steps in its territorial sea to prevent 
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passage which is not innocent.233 The coastal state may suspend the passage of foreign ships if 
such suspension is essential for the protection of its security.234 
 
Moreover, Article 21 prescribes a wider power of coastal states relating to the innocent passage. 
It specifies that a coastal state ‘may’ adopt laws and regulations relating to innocent passage 
through the territorial sea, inter alia, in respect of the safety of navigation – for example, to 
protect navigational aids and other facilities or installations; to protect cables and pipelines; 
and to prevent infringement of customs, fiscal, immigration or sanitary laws and regulations of 
the state.235 Boat refugees sail without travel documents, but under Article 21 coastal states are 
empowered to protect their customs and immigration laws. In addition, under Articles 27 and 
28 of UNCLOS III, a coastal state is empowered to trigger criminal and civil jurisdiction and 
arrest any person for violation of law or for disturbing the peace of the country. Therefore, 
although a ship of the flag state is under an obligation to assist persons in distress at sea 
according to Article 98(1), under Article 21 a coastal state has authority to stop an incoming 
vessel and turn it back to sea for violation of customs, fiscal or immigration law. As a 
consequence, these provisions are totally contradict and disproportionate to protect the boat 
refugees.236  
Further, a coastal state enjoys its sovereignty237 over its state territory and its ports, as well as 
extraterritoriality jurisdiction over its territorial sea (Article 3) and contiguous sea (Article 33); 
as a result, ports are also controlled by a coastal state.238 In this respect, Ryngaert and Ringbom 
observe that: 
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ports are part of a State’s territory, and thus, that port States have the right to deny entry to visiting 
vessels, and hence, a fortiori, to place conditions for such access, to carry out inspections and possibly 
institute proceedings against visiting vessels suspected of breaches.239 
As a result, the right of innocent passage is not an associated right of entry into ports. There is 
a presumption that ports are open subject to merchant traffic. The international law of the sea 
does not establish an absolute right of entry into a foreign port.240 Even, if a port is open under 
an international treaty, a coastal state still retains the right to deny entry on national interest 
grounds.241  
In addition, a port of a state is not open to all as a right.242 A coastal state enjoys its control in 
the territorial sea.243 Accordingly, all the laws and regulations of a coastal state are applicable 
in the territorial sea including immigration law and human rights law.244 Passage of a foreign 
ship shall be prejudicial if it is - threat to peace, good order or security of the coastal state 
including ‘loading or unloading’ of any person contrary to the customs, fiscal, immigration or 
sanitary laws.245 A foreign ship is obliged to follow all the regulations of a coastal State if wants 
to travel through the innocent passage.246 However, in this situation, the only exception is the 
‘right of innocent passage.247 In principle,  boat refugees are bona fide travellers; their ultimate 
purpose is to arrive in a safe place as soon as possible; their intention is to save their lives. 
Therefore, this research contends that the boat refugees’ voyages are innocent and, as a 
consequence, they are entitled to the right of innocent passage.248 
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Article 18 of UNCLOS III provides the ‘meaning of passage’.  Article 18(2) states that ‘passage 
shall be continuous and expeditious’. However, the definition of ‘expeditious’ is not provided 
in UNCLOS III.249  The dictionary meaning of ‘expeditious’ is ‘done with speed and 
efficiency’.250  In practice, it does not mean that the ships must sail with full speed. However, 
ships should proceed with due speed while considering safety and other relevant issues.251  Boat 
refugees of South East Asia use small wooden fishing boats for their journey, and   it is doubtful 
whether these refugee boats can proceed with due speed.252  The textual meaning of Article 18 
is limited to navigation through the territorial sea of the coastal State; it does not cover a right 
of entry into ports or internal waters. In general, permission is required for entry into internal 
waters or ports; otherwise, passage should be continuous and expeditious. Stopping and 
anchoring a ship is permitted if it is incidental to ordinary navigation or is rendered necessary 
by force majeure or distress.253  Thus, if a ship does not pose a threat to a coastal State then it 
is permitted to proceed.254  In addition, Article 17 states that ships of all States shall enjoy the 
right of innocent passage through the territorial sea, which reflects the customary right. 
Moreover, Article 2(3) of UNCLOS III clearly provides that ‘the sovereignty over the territorial 
sea is exercised subject to this Convention and to other rules of international law’. In this 
regard, this research suggests that ‘the other rules of international law’ indicates the human 
rights obligations of a State to all the people including boat refugees. While the ultimate target 
of the boat refugees is to arrive at a safe place, it is expected that coastal States would permit 
passage of their territorial seas and allow the boat refugees to land in their territory. 
 
Alternatively, if a ship is in distress, under customary international law it has a right of entry 
into any foreign port.255  But, UNCLOS III does not explicitly allow a general right of access 
to ports. In this context, establishing admission of a ship in distress into a port is challenging. 
In this situation two conditions must be established: first, the passage must ‘continuous and 
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expeditious’256 and ‘innocent’;257 and secondly, not doing any harm,258 as UNCLOS III 
provides that a state has authority to refuse access to a distressed ship if it constitutes a pollution 
threat.259 Therefore, the specific circumstance of the right to entry is not clear under the law.260 
 
Thus, according to international refugee law, refugees are allowed to travel without any 
documents; there is no geographical limitation to travel under the law. Article 31 of the 1951 
Refugee Convention states that the contracting states shall not impose penalties on asylum 
seekers, on account of their illegal entry or presence (without authorisation).261 This view is 
also supported by the Universal Declaration of Human Rights.262 In addition, Article 98(1) of 
UNCLOS III states that a shipmaster is under an obligation to assist the distressed person at 
sea. In contrast, UNCLOS III prescribes that the right of innocent passage is subject to the 
conditions of the customs and immigration laws of the coastal state. Under Articles 19, 21, 27 
and 28 a coastal state has right of control to entry in the territorial sea; it can even arrest persons 
for violation of its domestic laws.263 Moreover, as this study has already demonstrated, the 
extraterritorial application of the non-refoulement principle is unclear.264 In addition, South 
East Asian states are non-parties to the Refugee Convention. Thus, in a strict sense the states 
have no treaty obligation to the boat refugees in respect of the non-refoulement principle. 
According to the above analysis, it is –contended that on the one hand, refugee law prescribes 
protection;265 but on the other, UNCLOS III empowers a state to control its extraterritorial 
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jurisdiction over its territorial seas,266 a contiguous sea267 and exclusive economic zones.268 
Therefore, there is a conceptual gap in the international law regarding the protection of boat 
refugees. In this context, Douglas Guilfoyle appropriately notes that:  
 
It is common State practice to apply migration law only to those arriving on dry land. International law 
certainly allows States to take all reasonable measures in the territorial sea to prevent the entry into port 
of a vessel carrying illegal immigrants, and to require such a vessel to leave the territorial sea.269 
 
In the light of the forgoing investigation, the interception and turning back to sea of refugee 
boats is an unchallenged issue under existing international refugee law and law of the sea. It 
appears that provisions of the 1951 Refugee Convention and UNCLOS III are contradictory 
and create conceptual gaps for refugee protection. Even though under Article 17 of UNCLOS 
III a ship enjoys a right of innocent passage through the territorial sea of a coastal State, Articles 
19 and 21 allows a coastal State vast powers to stop a ship if it deems that the ship may violate 
its domestic laws or if the ship is prejudicial to the peace or security of the coastal State. The 
coastal State’s permission is required for entry into ports or internal waters. However, although 
Article 31 of the 1951 Refugee Convention provides that a party to the Convention shall not 
impose any penalties on refugees for their ‘illegal entry or presence’ in their territory, there is 
no clear indication in international law regarding the situation if refugees try to arrive by boat 
by passing through the territorial sea of a coastal State.  This research suggests that the gap 
between international refugee law and law of the sea would be minimised if they could be 
considered alongside human rights law. Article 2(3) of UNCLOS III clearly states  that 
sovereignty over the territorial sea is exercised subject to the other rules of international law.270  
 
2.4.2. International Convention on Maritime Search and Rescue 1979 (SAR 
Convention) 
 
Shipmasters have a duty to assist vessels in distress; it is a part of maritime custom and is also 
preserved in international conventions.271 But for the first time the International Convention 
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on Maritime Search and Rescue (SAR Convention) 1979 declared a comprehensive 
international regime to manage SAR operations.272 
As per the Preamble, the objective of the SAR Convention is to promote and develop activities 
for the rendering of assistance to persons in distress at sea by coastal states. In particular, the 
SAR Convention gives emphasis to a comprehensive international search and rescue regime 
by cooperation.273 The Convention emphasises the development of appropriate national 
procedures for coordination, and improvement of search and rescue services.274 It also outlines 
the establishment of Rescue Coordination Centres (RCC) and rescue sub-centres.275 The 
Convention further notes that the parties shall establish individually or in cooperation with 
other states search and rescue regions where the Parties shall ensure closest practicable 
coordination as far as under the use of common procedures.276 The SAR Convention 
particularly highlights joint arrangements and coordination of the search and rescue services::  
Parties shall, as they are able to do so individually or in co-operation with other States and, as appropriate, 
with the Organization, participate in the development of search and rescue services to ensure that 
assistance is rendered to any person in distress at sea. On receiving information that any person is, or 
appears to be, in distress at sea, the responsible authorities of a Party shall take urgent steps to ensure 
that the necessary assistance is provided.277 
 
UNCLOS III also suggests the same liability for coastal states regarding the establishment, 
operation and maintenance of effective search and rescue service under regional arrangements 
with neighbouring states.278 
The SAR Convention defines ‘search’ as an operation, normally coordinated by a rescue co-
ordination centre or rescue sub-centre, using available personnel and facilities to locate persons 
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in distress;279 and ‘rescue’ as an operation to retrieve persons in distress, provide for their initial 
medical or other needs, and deliver them to a place of safety.280 The Convention describes 
‘distress’ as a situation where a person, vessel or other craft is threatened by grave and 
imminent danger and requires immediate assistance.281 The case law also explains that distress 
essentially consist of danger to the ship, cargo and crew members of it without fraud; the danger 
could originate not only from extreme weather and rough seas,282 but also from shortage of 
fuel, food and water.283 
The SAR Convention also prescribes that contracting parties shall ‘co-ordinate their search and 
rescue organizations and should co-ordinate search and rescue operations with neighbouring 
States whenever necessary’.284 It also stipulates that state parties shall ensure assistance to any 
person in distress at sea regardless of the nationality or status of the person or the circumstances 
in which that person is found.285 This obligation is also similar to UNCLOS III and the SOLAS 
Convention.286 According to the SAR Convention, rescue means providing ‘initial medical or 
other needs’ to the rescued person, and ‘deliver them to a place of safety’.287  
Looking at the text of the SAR Convention, it seems that the Convention ensures search, rescue, 
and state cooperation to the distressed person at sea. First, the coastal state has a duty to 
promote and uphold an effective search and rescue service.288 Secondly, coastal states shall 
cooperate with the rescue operations of other states.289 And finally, coastal states shall allow 
disembarkation of the rescued persons at ‘a place of safety’ ‘as soon as reasonably 
practicable’.290 The obvious issue of disembarkation arises: How will disembarkation be 
organised after the rescue operation in the situation of boat refugees?  
Disembarkation of refugees or any rescued person should be to a ‘place of safety’. 
Interestingly, neither the SOLAS nor the SAR Convention defines the meaning of ‘place of 
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safety’.291 Rather, the SAR Convention states that the ‘party should authorize, subject to 
applicable national laws, rules and regulations, immediate entry into or over its territorial sea’ 
solely for the purpose of searching.292 The definition of ‘place of safety’ is provided in the 
IMO’s Guidelines on the Treatment of Persons Rescued at Sea: 
A place of safety is a location where rescue operations are considered to terminate. It is also a place 
where the survivors’ safety of life is no longer threatened and where their basic human needs (such as 
food, shelter and medical needs) can be met. Further, it is a place from which transportation arrangements 
can be made for the survivors’ next or final destination.293 
 
An assisting ship should not be considered a place of safety.294 although initially a ship may be 
considered as a temporary ‘place of safety’ for rescued persons,295 it is not their final 
destination296– the ultimate target is for all the saved people to be disembarked on dry land.297 
After considering the situation, the shipmaster will determine the course of action, and a safe 
port of disembarkation of the rescued persons. The UNCHR in ‘Problems Related to the Rescue 
of Asylum-Seekers in Distress at Sea’ states: 
 
In accordance with established international practice, supported by the relevant international instruments, 
persons rescued at sea should normally be disembarked at the next port of call. This practice should also 
be applied in the case of asylum-seekers rescued at sea. In cases of large-scale influx, asylum-seekers 
rescued at sea should always be admitted, at least on a temporary basis. States should assist in facilitating 
their disembarkation by acting in accordance with the principles of international solidarity and burden-
sharing in granting resettlement opportunities.298 
 
 
The UNHCR also submits that since the ‘next port of call’ is nowhere defined, there could be 
a number of options, including the nearest port of call, the next scheduled port of call, the port 
of embarkation, or best equipped port for the purposes of receiving traumatised and injured 
victims and subsequently processing any asylum applications.299 Furthermore, as per the 
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International Aeronautical and Maritime Search and Rescue Manual, survivors need 
immediate care. The manual provides that survivors ‘must be delivered to a place of safety as 
quickly as possible’.300 Since there is no hard rule on disembarkation, this thesis suggests that 
the nearest port (next port call principle) would be a suitable place for disembarkation in an 
urgent situation. But, another concern is that this principle is yet not accepted as a universal 
principle. Still coastal states are unwilling to allow disembarkation. Notable examples are the 
1970s boat people crisis in South East Asia, the Tampa Case of 2001 and the Pinar incident of 
2009.301 Thus, it is evident that identification of place of safety is still an unsettled issue.  
Despite the lack of a rule on disembarkation of rescued persons, a state can decline the arrival 
of a rescue vessel in its own territory.302 A legally binding duty to disembark rescued persons 
is absent in the law of the sea due to coastal state’s territorial sovereignty as well as 
extraterritorial jurisdiction at sea; a state does not want to surrender its sovereignty to others.303 
Moreover, often there is mixed migration boats: economic migrants rescued with genuine 
refugees. Therefore, in this situation, more complexities arise. As a result, states can decline 
the disembarkation in a straight way.304  
Moreover, another challenge arises in practice,  a ship has no right of entry into any ports under 
international law.305 Coastal states have the right to decide which ship may enter into their ports 
and which ones are to be disallowed.306 Moreover, the ports are open subject to merchant traffic 
unless there is any express privilege under a law or treaty. Thus, a state enjoys its sovereignty 
either by rejecting the entry of a ship into its ports or by refusing disembarkation of the rescued 
people. Further, under international law, rescued people do not enjoy any automatic right to 
disembarkation from a vessel to a port.307 
In addition, if a state realises that the rescued people will apply for asylum, then it can show its 
unwillingness to undertake its international responsibilities and choose to close its ports for 
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rescuing ships.308 The Tampa affair is a classic example of this type of circumstance.309 More 
recently, Italy has refused to allow entry to migrant rescue vessels at its ports.310 
After the Tampa incident the international search and rescue system was much criticised and 
initiatives were taken to review the provisions of the SOLAS and SAR Conventions.311 Later, 
the SAR312 and SOLAS313 Conventions were amended to impose more obligations upon the 
state parties and shipmasters. In particular, para 3.1.9 was incorporated in Chapter 3 (Annex) 
of the SAR Convention 1979 by the amendments, expressly mentioning that state parties to the 
SAR Convention shall arrange for disembarkation of rescued persons, who were in distress at 
sea, to a place of safety as soon as possible.314 Subsequently, in 2004 the Guidelines on the 
Treatment of Persons Rescued at Sea were also accepted by the International Maritime 
Organisation’s (IMO) Maritime Safety Committee to create more responsibilities for states and 
shipmasters.  
The main provisions of the Guidelines on the Treatment of Persons Rescued at Sea are aimed 
at improving cooperation between states in rescue at sea circumstances; establishing Rescue 
Coordination Centres (RCCs) for effective search and rescue operations; and ensuring 
shipmasters will do everything possible to assist survivors in a reasonable time. A coastal state 
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should relieve the ship as soon as practicable and should make every effort to expedite 
arrangements to disembark the survivors from the ship.315  
After the amendments, in April 2009 the Pinar, a Turkish merchant vessel, rescued 153 persons 
off the coast of the Italian island of Lampedusa in the Maltese Search and Rescue (SAR) zone. 
The Pinar rescued irregular migrants on board and later refused to enter into Italian territorial 
waters by disagreeing that rescued persons fell in Malta’s jurisdiction; Malta also denied its 
obligation. Again, this incident underlined the gaps in international maritime law vis-à-vis 
rescue at sea and disembarkation, expressly the lack of cooperation between the states that are 
the parties to UNCLOS III (Article 98), and the SOLAS and SAR Conventions.316 The situation 
became worse when a criminal charge was brought against the rescuer ship Cap Anamur on 
accusation of smuggling migrants.317 
A state’s obligation under the SAR Convention is expressed in an advisory way as ‘should’, 
which indicates it is a non-binding rule; it is subject to national laws, rules and regulations.318 
The Convention does not indicate any obligatory duty of a coastal state to accept rescued 
persons; rather, it is within the discretion of the state.319 Moreover, the SAR Convention, like 
UNCLOS III, is not a self-executing treaty.320 Therefore, the SAR Convention is unsatisfactory 
and unclear about the disembarkation question.321 
The above investigation demonstrates that international refugee law, UNCLOS III and the SAR 
Convention are insufficient to protect boat refugees as there are gaps in and challenges for the 
refugee protection regime at sea. To see if a more positive solution is available, this study will 
now examine the SOLAS Convention.  
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2.4.3. International Convention for the Safety of Life at Sea 1974 (SOLAS 
Convention) 
 
UNCLOS III is the main law concerning ocean governance, but it has no specific provision on 
safety of people at sea. Moreover, under international law there is no specific bill of rights for 
people at sea. None of the international and regional human rights agreements has any 
particular text that ensures safety and security at sea.322  
 
The SOLAS Convention is regarded as the most important treaty on safety and security of 
merchant ships.323 The Convention comprises regulations and requirements that a ship must 
comply with. It requires that radar, satellite navigation devices, fire equipment, boats and other 
equipment for rescue of operations should be provided on the ship.324 It is a commonly accepted 
treaty.325 The SOLAS Convention applies to ships engaged on international voyages,326 unless 
there are express exceptions.327  
Its aim is promoting safety of life at sea by establishing common agreement and uniform 
principles among the contracting governments.328 It provides that flag states should ensure that 
their ships will comply with minimum safety standards in construction, equipment and 
operation. It also contains an obligation for all shipmasters to ensure assistance to persons in 
distress at sea as soon as possible after receiving a distress signal.329 As a consequence, the 
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search and rescue system under UNCLOS III is completed by the SOLAS and SAR 
Conventions.330 
Chapter V of the SOLAS Convention covers safety of navigation. Regulation 1.1 of Chapter V 
states that the Convention applies to all ships on all voyages unless otherwise expressly 
provided. With regard to this, some scholars claim that the SOLAS Convention applies to all 
maritime zones.331 In contrast, other academics argue that the geographical scope of search and 
rescue services under the SOLAS Convention is not clear. Regulation 7(1) of Chapter V refers 
to ‘around [a state’s] coasts’,332 and in this connection, the SAR Convention stipulates that 
search and rescue areas will be determined by state parties.333 Pallis and Papastavridis argue 
that the SOLAS Convention does not clearly mention what area be included in a search and 
rescue coverage area.334 
Further, the SOLAS Convention contains provisions that set down obligations and procedures 
regarding distress messages that are similar to Article 98(1) of UNCLOS. Chapter V, 
Regulation 33(1) of the SOLAS Convention provides that:  
The master of a ship at sea which is in a position to be able to provide assistance, on receiving a signal 
from any source that persons are in distress at sea, is bound to proceed with all speed to their assistance, 
if possible informing them or the search and rescue service that the ship is doing so. If the ship receiving 
the distress alert is unable or, in the special circumstances of the case, considers it unreasonable or 
unnecessary to proceed to their assistance, the master must enter in the log-book the reason for failing to 
proceed to the assistance of the persons in distress, taking into account the recommendation of the 
Organization to inform the appropriate search and rescue service accordingly. 
 
However, it appears that Regulation 33(1) covers two types of situations. First, if the master of 
a ship at sea receives a signal from any source that indicates distress at sea, the ship is bound 
to proceed with all speed to render assistance. Secondly, if the ship receiving the distress alert 
is ‘unable’ to proceed to assist, or the master considers it ‘unreasonable’ or ‘unnecessary’ to 
proceed to assist, then the master must enter in the log book the reason for failing to proceed 
to assist, and inform the appropriate search and rescue service accordingly. Therefore, a master 
                                                 
330 Article 98, UNCLOS III; Chapter V, Regulation 33 1-1, SOLAS 1974; Chapter 2.1.10, SAR 1979.  
Convention. 1974. See also, Papastavridis, ‘Rescuing Migrants at Sea’ (n 301) 165.  
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332 Chapter V, Regulation 7(1), SOLAS 1974 states: ‘Each Contracting Government undertakes to ensure that 
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333 Para 2.1.4, Chapter 2, Annex, SAR 1979 states: ‘Each search and rescue region shall be established by 
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334 Pallis (n 192) 335; Papastavridis, ‘Rescuing Migrants at Sea’ (n 301) 165. 
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has wide discretion to provide assistance. In addition, a large number of vessels are commercial 
ships; commercial considerations play a crucial factor in the calculation to rescue persons in 
distress at sea. They may be reluctant to deviate from their voyage to assist the distressed 
persons. In the case of rescue of refugees, it remains unclear who will bear the financial 
compensation cost.335 
Moreover, the SOLAS Convention is not a self-executing instrument as are UNCLOS III and 
the SAR Convention; states are primary responsible to ensure its implementation through their 
domestic law. On many occasions, the UNHCR and IMO have asked flag states and shipowners 
to ensure they fulfil their SOLAS Convention obligations.336 Nevertheless, implementation of 
the obligations is absent from domestic law; states have only partially included their obligations 
in their domestic laws. As a result, the most fundamental obligation to rescue at sea is extremely 
undermined.337 Also, the obligation is very weak as it is difficult to enforce. Unless the rescue 
centres are informed by the shipmaster, there is little possibility that the distressed persons 
would be rescued.338 
 
Furthermore, disembarkation of refugees or rescued persons is also a complex area. The asylum 
seeker should not stay on board for a long time or indefinite period. When a rescue ship arrives 
into a port, it should be allowed to disembark.339 Refusal of disembarkation will amount to 
infringement of the state’s obligation.340 But there is no definite duty for states to disembark 
rescued persons. A state can decline disembarkation onto its own territory.341 A state is not 
under an obligation either under treaty law nor customary international law to let rescued 
                                                 
335 Jason Parent, ‘No Duty to Save Lives, No Reward for Rescue: Is that Truly the Current State of International 
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338 Barnes, ‘Refugee Law at Sea’ (n 195) 50 -51. 
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persons disembark onto their territory.342 This reveals the gap in the existing regime of refugee 
protection.343  
 
After the Tampa incident, the SOLAS and SAR search and rescue system was criticised.344 In 
response, IMO expressly asked the parties to fulfil the obligations under UNCLOS III (Article 
98) and the SOLAS and SAR Conventions, and to provide assistance to any person in distress 
at sea regardless of the nationality or status of the person.345 Further, the UN General Assembly 
severely condemned the refusal of disembarkation to rescued people as ‘a serious problem’.346 
  
As a consequence, due to the deadlock, in 2004 the SAR and SOLAS Conventions were 
modified. Additional obligations were imposed upon the state parties to ‘cooperate and 
coordinate’ shipmasters to allow disembarkation of rescued persons to a place of safety.347 And 
the IMO Guidelines on the Treatment of Persons Rescued at Sea were adopted.348 
 
Under the amendments to the guidelines, following search and rescue operations states should 
arrange disembarkation as soon as reasonably practicable.349 The government in charge of the 
Search-and-Rescue Region (SRR) is accountable for providing a place of safety on its own 
territory or safeguarding that such a place of safety is arranged in another country.350 A place 
of safety is describe as a location where rescue operations are considered to terminate, and 
where the survivors’ safety of life is no longer threatened and where their basic human needs 
(such as food, shelter and medical needs) can be met.351  
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The amendments ensure disembarkation is carried out within a reasonable time. However, the 
difficultly remains that the guidelines are not themselves binding; thus, they do not establish 
any new legally binding obligations – they only provide an important resource for interpreting 
the obligations under UNCLOS III, the SOLAS and the SAR Conventions.352  
 
One argument is that if the duty to disembark had been laid down as binding amendments then 
they would not have been accepted,353 because states do not want to surrender sovereignty by 
giving access to all into their territory.354 
 
Therefore, after analysing the relevant provisions of the SOLAS Convention, it is concluded 
that search and rescue operations depend on the willingness, cooperation and coordination of 
states. Moreover, the concept of jurisdiction in respect of the search area is not clear. In 
addition, if a shipmaster ignores the rescue call, then there is no clear solution; and most 
importantly, there is no legally binding obligation to disembark the rescued persons under the 
existing legal mechanisms. Thus, the protection and disembarkation of boat refugees under 
international law remains inadequate.  
 
2.4.4. 1989 Salvage Convention 
The International Convention on Salvage was adopted in 1989 (Salvage Convention).355 It 
succeeded the Brussels Convention on Assistance and Salvage at Sea 1910.356 The 1910 
Salvage at Sea Convention was based on the traditional system: ‘no cure, no pay’. But the 1989 
Salvage Convention changed the pattern of obtaining compensation; now salvors can claim 
compensation, even if fails to save the ship.357 The 1989 Convention’s primary objective is to 
encourage sailors by paying compensation methods to render speedy assistance to the vessel in 
danger at sea.358  
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Under the Convention, salvage operation means any act or activity undertaken to assist a vessel 
or any other property in danger in navigable waters or in any other waters whatsoever.359 
However, certain provisions of the 1989 Salvage Convention are related to rescue of people at 
sea.  
Article 8 is on the duties of the salvor. It provides that the salvor shall owe a duty to the owner 
of the vessel or other property in danger to carry out the salvage operations with due care. If 
needed the owner can seek assistance from other salvors.360 The provision specifies that the 
owner and master of the vessel or the owner of other property in danger shall owe a duty to the 
salvor to cooperate fully with him during the course of the salvage operations.361  
Article 10 lays down the duty to render assistance at sea.362 The shipmaster and states have 
different liabilities under the Article. Article 10 maintains that every master is bound to render 
assistance to ‘any person in danger’ of being lost at sea, so far as he can do so without serious 
danger to his vessel and persons thereon.363 And in this case, the state parties shall adopt the 
necessary measures necessary to enforce the duty to render assistance.364 The Article 
specifically suggests rendering assistance to ‘any person’. UNCLOS III and the SOLAS 
Convention also contain the same kind of responsibilities to shipmasters and states.365 The 
previous Salvage Convention of 1910 also provides similar type of obligations.366 The Salvage 
Convention 1989 also provides that the state parties shall adopt the necessary measures to 
enforce the duty.367 Article 11 requires cooperation of state parties to a salvage operation.368 
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Although UNCLOS III does not explain the meaning of vessel or ship, the Salvage Convention 
provides that ‘vessel means any ship or craft, or any structure capable of navigation’.369  
As per the Preamble, the primary aim of the Salvage Convention 1989 is to ensure remuneration 
for salvage operations under liberal remuneration rules; not the obligation to salve. Strangely, 
if a shipmaster fails to fulfil the duty to render assistance, the owner of the vessel shall not be 
liable for a breach of the duty.370 The Salvage Convention does not provide any detailed 
obligations regarding disembarkation and rescue operations. Further, no remuneration will be 
claimed unless the Convention is incorporated into the national law.371 Moreover, even though 
the Salvage Convention offers a right to equitable remuneration for assistance to salvage 
operations, it still is uncertain who would obtain this financial reimbursement, particularly in 
the case of private vessel holders, fishermen and boat refugees.372  
 
2.4.5. Geneva Convention on the High Seas 1958 
 
The Geneva Convention on the High Seas 1958373 was the main international instrument on the 
sea before endorsement of UNCLOS III.374 The Geneva Convention on the High Seas codifies 
the rules of customary international law relating to the high seas.375 
In the Geneva Convention, ‘high seas’ is defined as ‘all parts of the sea that are not included in 
the territorial sea or in the internal waters of a State’.376 It also prescribes that the high seas is 
open to all nations; no state has sovereignty over it.377 The Geneva Convention provides rights 
of navigation; it prescribes that ‘every State, whether coastal or not, has the right to sail ships 
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under its flag on the high seas’.378 It also provides that in determining the nationality of a ship, 
‘there must exist a genuine link between the State and the ship’.379 
Most importantly, the Geneva Convention maintains a duty to rescue at sea. Article 12 
specifically states that every state shall take necessary steps to ensure that the master of a ship 
who is sailing under its flag, render assistance to any person found at sea in danger of being 
lost; to proceed with all possible speed to the rescue of persons in distress; and every coastal 
state shall promote the establishment and maintenance of an adequate and effective search and 
rescue service.380 The same clause is repeated in Article 98 of UNCLOS III.381  
The present UNCLOS III’s formulation is based on the 1958 Geneva Convention on the High 
Seas.382 Thus, most of the provisions of the 1958 Geneva Convention on the High Seas were 
incorporated in UNCLOS III after modifications.383 Although the Geneva Convention on the 
High Seas 1958 was superseded by UNCLOS III, still many provisions of the Convention are 
treated as customary law; in particular, it remains in force for those states that are not party to 
UNCLOS III.384  
In summary, the Geneva Convention on the High Seas 1958 only deals with the high seas. 
Detailed provisions on rescue operation, establishment and maintenance of the rescue service 
and the disembarkation process are absent from the Convention. While the Geneva Convention 
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on the High Seas 1958 is considered the foundation of UNCLOS III, the Convention is 
insufficient to protect boat refugees.  
2.5. Protection of Refugees at Sea and Soft Laws 
 
International law is defined as ‘consists of rules and principles of general application dealing 
with the conduct of states and of international organizations and with their relations inter se, 
as well as with some of their relations with persons, whether natural or juridical’.385 Thus, soft 
laws also provide valuable tools under international law for the protection of refugees.386 In 
particular, guidelines and recommendations issued by the Executive Committee (ExCom) of 
the UNHCR, the General Assembly and the IMO provide important interpretation on the 
protection of refugees at sea. This section will examine the relevant texts.  
Soft law is not a genuine source of international law like international treaties and conventions; 
nevertheless, it makes a valuable contribution in three ways: it provides evidence of customary 
law; it provides guidance on the application of treaties; and it creates a platform of inter-state 
cooperation.387 
Soft law has been defined as ‘normative provisions contained in non-binding texts’.388 It is also 
defined as non-binding rules or instruments that interpret our understanding of binding legal 
rules or represent promises that in turn create expectation about future conduct.389  
When there are any uncertainties in law, states choose soft law to avoid any conflict in laws 
and to adjust its expectations to any different situations. Sometimes, moving from hard law to 
soft law makes it easier for states to deal with difficulties in a more efficient way than formal 
renegotiation.390 Soft law rules are considered ‘quasi-legal’.391 A soft law is not legally binding 
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as a treaty; however, it has legally non-binding commitments which follow the legal 
obligations.392 Soft law fills the gaps of treaty laws in a specific issue during its application.393 
Soft law comprises broad range of international instruments which are different in nature and 
functions. So ‘soft law covers soft treaty provisions, non-binding or voluntary resolutions and 
recommendations, codes of conduct and standards formulated by international organisations 
and conference of the parties’.394 In this context, the guidelines and conclusions of the 
Executive Committee (ExCom) of the UNHCR395 and other international institutions, 
particularly General Assembly resolutions and IMO guidelines on the search, rescue and 
protection of asylum seekers at sea, provide a significant contribution as soft law.396  
 
2.5.1. ExCom Conclusions and Asylum Seekers at Sea 
 
The UNHCR and ExCom have been contributing as an ‘absolute hegemonic’ body in refugee 
protection all over the world since their establishment.397 The ExCom is a forum of states who 
are interested in, and devoted to, solving refugee problems.398 The global refugee issues are 
‘discussed and devised’ in ExCom, and thus ExCom becomes a ‘playing field’ where the 
governments and other institutions and NGOs interact with each other.399 The ExCom decisions 
have been considered the opinio juris of the participating states.400  
ExCom has adopted several conclusions on non-refoulement obligations.401 ExCom 
Conclusion No. 22 regarding the ‘protection of asylum-seekers in situations of large-scale 
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influx’ especially emphasises non-refoulement; it states that ‘in all cases the fundamental 
principle of non-refoulement – including non-rejection at the frontier – must be scrupulously 
observed’.402 ExCom Conclusion No. 82 (1997) repeats the safeguarding of asylum as ‘the 
need to admit refugees into the territories of states, which includes no rejection at frontiers 
without fair and effective procedures for determining status and protection needs’.403 ExCom 
expresses its great concerns that: 
refugee protection is seriously jeopardized in some States by expulsion and refoulement of refugees or 
by measures which do not recognize the special situation of refugees and called on all States to refrain 
from taking such measures and in particular from returning or expelling refugees contrary to fundamental 
prohibitions against these practices.404 
The Committee has called to the states ‘to scrupulously respect the principle of non-
refoulement’.405 Most importantly, ExCom has on many occasions called for protection and 
rescue of asylum seekers at sea.406 ExCom members stated they were ‘deeply concerned at the 
fate of asylum-seekers who had left their country in small boats and were in need of rescue or 
admission to a country of first asylum and eventually of final settlement’.407 They also ‘called 
upon all States to ensure that masters of vessels sailing under their flag scrupulously observed 
the  established rules regarding rescue at sea, and to take all necessary actions to rescue refugees 
and displaced persons leaving their country of origin on boats in order to seek asylum and who 
are in distress’.408 In Conclusion No. 15 importance was given to refugees without an asylum 
country, stating ‘it is the humanitarian obligation of all coastal states to allow vessels in distress 
to seek haven in their waters and to grant asylum, or at least temporary refuge, to persons on 
board wishing to seek asylum’.409 
ExCom has focused on the problems related to rescue of asylum seekers in distress at sea, and 
issued the reminder that ‘there is a fundamental obligation under international law for ships’ 
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masters to rescue any persons in distress at sea, including asylum seekers … States should take 
all appropriate measures to ensure that masters of vessels observe this obligation strictly’.410  
The ExCom Committee expressed its concern that refugee protection is a complex issue under 
international law, and this has become more challenging due to security problems, human 
trafficking and smuggling. Thus, states have a legitimate interest in controlling irregular 
migration. On the other hand, it recalled that it is the ‘the duty of States and shipmasters to 
ensure the safety of life at sea and to come to the aid of those in distress or in danger of being 
lost at sea’.411 ExCom has recommended that interception measures be guided by special 
considerations in order to ensure adequate treatment of asylum seekers and refugees;412 the 
principle of non-refoulement has to be followed all the time and if intercepted persons need 
international protection they should have access to durable solutions;413 and special care should 
be given to women, children and other vulnerable group of people.414 
2.5.2. UNHCR Guidelines on Refugees at Sea  
 
The UNHCR also issues special notes on the principle of non-refoulement.415 The UNHCR has 
notably expressed that the principle of non-refoulement applies not only in respect of the 
country of origin but of any country where a person has reason to fear persecution.416 The 
UNHCR has also issued special legal considerations on search and rescue operations involving 
refugees and migrants at sea.417 The note sets out a number of legal considerations, including 
issues arising in the context of cooperation between the range of actors involved in SAR 
responses.  
The Advisory Opinion on the Extraterritorial Application of Non-Refoulement Obligations by 
the UNHCR asserted that Article 33 of the 1951 Refugee Convention (non-refoulement) 
applies wherever a state exercises jurisdiction, including at the frontier, on the high seas or on 
the territory of another state.418  
                                                 
410 ExCom Conclusion No. 23 (1981) – Problems Related to the Rescue of Asylum-Seekers, para.1. 
411 ExCom Conclusion No. 97 (2003) – Conclusion on Protection Safeguards in Interception Measures. 
412 Ibid, para (a).  
413 Ibid, para (a)(iv).  
414 Ibid.  
415 UNHCR, Note on the Principle of Non-Refoulement, November 1997 
<https://www refworld.org/docid/438c6d972 html>. 
416 UNHCR, Note on Non-Refoulement (EC/SCP/2), 23 August 1977, para 4 
<https://www.unhcr.org/excom/scip/3ae68ccd10/note-non-refoulement-submitted-high-commissioner.html>.  
417 UNHCR, General Legal Considerations: Search-and-Rescue Operations Involving Refugees and Migrants at 
Sea, November 2017 <https://www refworld.org/docid/5a2e9efd4 html.  
418 UNHCR, Advisory Opinion (n 45), paras [24], [26], [32-43].   
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The UNHCR has issued the Handbook and Guidelines on Procedures and Criteria for 
Determining Refugee Status.419 It is this study’s contention that there is no guidance in the 
UNHCR Handbook on non-refoulement in the context of refugees at sea issue, which has been 
treated as a very complex issue by ExCom on many occasions. UNHCR justifies its 
shortcoming by saying that ‘it is not possible to encompass every situation in which a person 
may apply for refugee status’.420 Subsequently, the UNHCR issued the Guideline on Prima 
Facie Recognition of Refugee Status to complement the UNHCR Handbook.421  
Later, the UNHCR endorsed the Guidelines on Temporary Protection or Stay Arrangements,422 
in which preciously boat people and rescue at sea concerns are mentioned. The guidelines 
recognise four circumstances in which temporary protection or stay arrangements are a 
particularly suitable response: (i) large-scale arrivals of asylum seekers or other similar 
humanitarian crises; (ii) complex or mixed cross-border population movements, including boat 
arrivals and rescue-at-sea scenarios; (iii) fluid or transitional contexts; or (iv) other exceptional 
and temporary conditions.423  
 
2.5.3. General Assembly, Non-Refoulement and Refugees at Sea 
 
The General Assembly is the parliamentary body of the United Nations and comprises the 
representatives of all the member states.424 
On numerous occasions the General Assembly has called to the state parties to follow the 
international instruments to protect refugees under humanitarian considerations and also urged 
states to secure human rights, particularly the non-refoulement and rescue of refugees at sea.425  
The General Assembly reaffirmed that the 1951 Convention and the 1967 Protocol are the 
foundation of the international refugee regime, and recognised the importance of their full 
application by state parties. It has urged all states, non-governmental and other organisations 
                                                 
419 UNHCR, Handbook (n 32) [220]. 
420 Ibid [221] and [223]. 
421 UNHCR, Guidelines on International Protection No. 11 : Prima Facie Recognition of Refugee Status, 24 
June 2015, HCR/GIP/15/11 <https://www.refworld.org/docid/555c335a4 html>.  
422 Guidelines on Temporary Protection or Stay Arrangements, February 2014 
<https://www refworld.org/docid/52fba2404.html>.  
423 Ibid, para 9.  
424 Chapter lV, UN Charter, especially Article 9, 10 and 11; United Nations, Charter of the United Nations, 24 
October 1945, 1 UNTS XVI. Now the UN has 193 member states: <http://www.un.org/en/member-states/>.  
425 UNHCR, Thematic Compilation of General Assembly and Economic and Social Council Resolutions, 




to cooperate to provide refugee protection according to the spirit of international solidarity and 
burden-sharing responsibility.426 The Assembly also expressed its concerned regarding the 
continued violation of the principle of non-refoulement, stressed the need to strengthen the 
measures to protect refugees against the violation and also appealed to all the states who have 
not yet signed the 1951 Refugee Convention and 1967 Protocol to consider acceding to the 
instruments to enhance their universal character.427  
On another occasion, the General Assembly drew attention to the problem of refugees rescued 
at sea and the difficulties encountered around their disembarkation, including threats of 
refoulement.428 It also expressed its concern at the large number of asylum seekers who have 
lost their lives at sea trying to reach safety, and encouraged international cooperation to further 
strengthen search and rescue mechanisms.429 The General Assembly also called upon states to 
create opportunities for resettlement as a durable solution and stressed that resettlement is a 
strategic tool for the protection of and solutions for refugees.430 
 
More importantly, the General Assembly many times in its ‘Oceans and the Law of the Sea’ 
forums has placed importance on the search and rescue of refugees and the disembarkation 
process in particular.431 It called on the member states to ensure the application of the SAR 
Convention and to follow its guidelines regarding assistance to persons in distress at sea432 
Also it is recognised that all states must fulfil their search and rescue responsibilities in 
accordance with international law.433 The General Assembly emphasised that: 
in particular, [the need of ] developing States both to increase and improve their search and rescue 
capabilities, including as appropriate through the establishment of additional rescue coordination centres 
and regional sub-centres, and to take effective action to address, to the extent feasible, the issue of 
unseaworthy ships and small craft within their national jurisdiction, and emphasizes in this regard the 
                                                 
426 General Assembly, A/RES/57/187, 6 February 2003; General Assembly, A/RES/47/105, 16 December 1992. 
427 General Assembly, A/RES/42/109, 7 December 1987, para 2.  
428 General Assembly, A/RES/36/125, 14 December 1981, Preamble, para 11.  
429 General Assembly, A/RES/67/149, 20 December 2012, para 20; General Assembly, A/RES/68/141, 18 
December 2013, para 23; General Assembly, A/RES/ 69/152, 18 December 2014, para 24;  
430 General Assembly, A/RES/67/149, 20 December 2012, para 29.  
431 General Assembly, A/RES/71/257, 20 February 2017, para 163-165. General Assembly, A/RES/63/111, 12 
February 2009, paras 88-92. General Assembly, A/RES/65/37, 17 March 2011, paras 177-120. General 
Assembly, A/RES/66/231, 5 April 2012, paras 118-120. General Assembly, A/RES/61/222, 16 March 2007, 
para 70.  
432 General Assembly, A/RES/69/245, 24 February 2015, para 144; General Assembly, A/RES/70/235, 15 
March 2016, para 152.  
433 General Assembly, A/RES/69/245, 24 February 2015, para 146. General Assembly, A/RES/70/235, 15 
March 2016, para 153.  
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importance of cooperation for these purposes, including within the framework of the International 
Convention on Maritime Search and Rescue, 1979.
434 
In addition, the General Assembly called upon states to continue their cooperation in 
developing comprehensive approaches to international migration arrangements.435 The 
Assembly also encouraged the development of capacity building, in particular for the least 
developed countries and Small Island developing states, to improve aids to navigation and 
search and rescue services.436 
In September 2016 the General Assembly adopted the New York Declaration for Refugees and 
Migrants437 which is aimed at developing a global compact for a safe migration regime. The 
Global Compact for Migration is the first-ever UN global agreement on a common and 
comprehensive approach to international migration. The Global Compact is non-legally 
binding. It encompasses 23 objectives for better treatment of migrants at local, national, 
regional and global levels.438 In the New York Declaration all 193 member states of the United 
Nations agreed that international responsibility on forced migration should be carried out more 
equitably and predictably. The Declaration also assigned UNHCR to prepare a Comprehensive 
Refugee Response Framework (CRRF), which will call for greater support to refugees and the 
countries that host them.439 
According to the Charter of the United Nations, the Security Council is the primary body 
responsible for maintaining international peace and security; any  decision of the Security 
Council is binding on its Member States.440 In contrast, the General Assembly may discuss any 
matters within the scope of the UN Charter and make recommendations to the Members of the 
United Nations or to the Security Council or to both on any such questions or matters.441 Article 
13(1) of the Charter of United Nations further states that: 
The General Assembly shall initiate studies and make recommendations for the purpose of: (a) promoting 
international co-operation in the political field and encouraging the progressive development of 
international law and its codification; (b) promoting international co-operation in the economic, social, 
                                                 
434 General Assembly, A/RES/70/235, 15 March 2016, para 153. 
435 General Assembly, A/RES/69/245, 24 February 2015, para 150.  
436 General Assembly, A/RES/71/257, 20 February 2017, para 16.  
437 General Assembly, A/RES/71/1, 3 October 2016, New York Declaration for Refugees and Migrants. 
438 Global Compact for Migration <https://refugeesmigrants.un.org/migration-compact>.  
439 UNHCR, ‘Towards a Global Compact on Refugees’ <https://www.unhcr.org/towards-a-global-compact-on-
refugees html>; UNHCR, ‘Comprehensive Refugee Response Framework’ 
<https://www.unhcr.org/comprehensive-refugee-response-framework-crrf.html>.  
440 Articles 24 and 25, The Charter of United Nations 1945. 
441 Article 10, The Charter of United Nations 1945. 
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cultural, educational, and health fields, and assisting in the realization of human rights and fundamental 
freedoms for all without distinction as to race, sex, language, or religion. 
There is no world legislature body,442 although  the U.N. General Assembly is a forum wherein  
Member States can express their views, discuss political issues, make recommendations on 
development of international law and promote international co-operation in protection of 
human rights. In doing so, the UN General Assembly  resolutions make strong  contributions 
to the development of customary international law.443  
Therefore, even though the decisions of the UN General Assembly are not binding on its 
Member States, the resolutions are recommendatory in nature, and the resolutions have 
normative value. The General Assembly resolutions demonstrate the commitments and 
obligations of the Member States regarding protection of human rights, non-refoulement, 
refugees at sea and international co-operation in search and rescue operations at sea, all of 
which indicate positive approaches regarding the commitment to international law. 
 
2.5.4. IMO Guidelines and Rescue at Sea444  
 
In the aftermath of the Tampa incident of 2001, the International Maritime Organization (IMO) 
adopted Resolution A.920(22) and reviewed the safety measures and procedures for the 
treatment of persons rescued at sea. Thereafter, the SOLAS and SAR Conventions were 
amended445 and the Guidelines on the Treatment of Persons Rescued at Sea were adopted.446 
The aim of the Guidelines is to provide guidance to governments and to shipmasters in relation 
to humanitarian obligations and obligations under the relevant international law relating to 
treatment of persons rescued at sea.447 The Guidelines states that all persons in distress at sea 
                                                 
442 Stephen M. Schwebel, ‘The Effect of Resolutions of the U.N. General Assembly on Customary International 
Law’, (1979) 73 Proceedings of the ASIL Annual Meeting (American Society of International Law) 301.  
443 Gregory J. Kerwin, ‘The Role of United Nations General Assembly Resolutions in Determining Principles of 
International Law in United States Courts’, (1983) Duke Law Journal 876, 892; Marko Divac Öberg, ‘The Legal 
Effects of Resolutions of the UN Security Council and General Assembly in the Jurisprudence of the ICJ’ 
(2006) 16(5) The European Journal of International Law 879, 898; Malcolm Shaw, International Law 
(Cambridge University Press, 6th ed) 1210-1212.  
444 A specialised agency of the United Nations, the IMO is the global standard-setting authority for the safety, 
security and environmental performance of international shipping. The overall objectives of IMO are safe, 
secure and efficient shipping on clean oceans. IMO, What It Is 
<http://www.imo.org/en/About/Documents/What%20it%20is%20Oct%202013_Web.pdf>.  
445 SOLAS 1974, Chapter V (Safety of Navigation); SAR 1979, Annex to the Convention. This issue is further 
discussed in sections 2.4.2. and 2.4.3. in this chapter.  
446 IMO, Guidelines on the Treatment of Persons Rescued at Sea, Resolution MSC. 167(78), MSC 78/26/Add.2, 
Annex 34, adopted by the Maritime Safety Committee, 20 May 2004. This issue is further discussed in section 
2.4.2.  
447 Purpose of the Guidelines on the Treatment of Persons Rescued at Sea, Annex 34, para 1.1.  
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should be assisted without delay.448 It also emphasises on  the establishment of Rescue 
Coordination Centres (RCC).449 
The Guidelines principally relate to and supplement the 2004 amendments of the SAR and 
SOLAS Conventions. The Guidelines outline a ‘place of safety’ as a place where rescue 
operations are considered to terminate, where a rescued person’s safety of life is no longer 
endangered and basic needs (food, shelter and medical needs) could be available. The 
Guidelines also emphasise on avoiding of disembarkation of refugees in territories where there 
is risk of persecution. The Guidelines also recommend that the responsibility to provide a place 
of safety, or to ensure a place of safety for the rescued person, mainly falls on the government 
of the SAR region, from where the person is rescued.450 
 
The IMO also adopted the ‘Principles Relating to Administrative Procedures for Disembarking 
Persons Rescued at Sea’.451 These Principles seek to harmonise the various procedures on 
disembarking persons rescued at sea in a more efficient and predictable way. Five essential 
principles are identified and recommended for incorporation into relevant state administrative 
procedures.452 Although these (five) principles are not binding, they have significance in 
practice. The ‘Principles Relating to Administrative Procedures for Disembarking Persons 
Rescued at Sea’ are significant because for the first time a strategy for cooperation for rescue 
operation and disembarkation is provided, especially for asylum seekers.  
 
In conclusion, it is evident from the above examination that the UNHCR and ExCom, UN 
General Assembly and IMO are very concerned to protect refugees and distressed person at 
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sea, and to this end they have adopted numerous notes, guidelines, principles, 
recommendations, suggestions and resolutions. These materials have called on member states 
to lift their international commitments. The IMO Guidelines on the Treatment of Persons 
Rescued at Sea and ‘Principles Relating to Administrative Procedures for Disembarking 
Persons Rescued at Sea’ in particular suggested some unique directions for the protection of 
people rescued at sea. These soft laws try to minimise the gaps in law. They focus on the 
complex issues and ask states to fulfil their commitments. This provides guidance for state 
policy making. However, the main concern is that the soft law is non-binding instrument.  
2.6. Conclusion 
 
The 1951 Refugee Convention is the only universal refugee protection instrument to be 
promulgated in the last 70 years. Unfortunately, it is not free of limitations. It is not a ‘self-
applying’ instrument. Rather, the Convention is a ‘state-centric’ treaty’, whereby each state 
party ensures refugee protection through its domestic legislation. The Convention does not 
provide any guidelines on refugee determination procedures; thus, granting of refugee status 
depends on state discretion.  
The Preamble of the 1951 Refugee Convention acknowledges that ‘the grant of asylum may 
place unduly heavy burdens on certain countries’. Therefore, international cooperation is 
needed. However, the Convention does not provide any guidance as to how the international 
cooperation will be achieved, and how the burden will be shared. Most interestingly, the 
Convention does not say anything about refugees who travel by sea. The text of the Convention 
indicates that it is framed for people who arrive by land routes only.  
The 1951 Refugee Convection was adopted for limited purposes: the protection of the victims 
of the Second World War, i.e. European citizens, was its main concern. To overcome this 
limitation, the 1967 Protocol was adopted. However, like the 1951 Refugee Convention, the 
1967 Protocol does not prescribe any procedural matter. In addition, the Agreement Relating 
to Refugee Seamen was accepted in 1957. It only focuses on the refugee seaman; this concept 
comes from the 1951 Refugee Convention. This is an extension of Article 11 of the 1951 
Refugee Convection, adopted to issue travel documents for the ‘refugee seaman’ who works 
as crew member of a ship. It does not focus on boat or other type of refugees. This instrument 
fails to achieve any universal acceptance.  
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There is another international instrument related to the refugee issue, which was adopted more 
than 50 years ago – the Declaration of Territorial Asylum 1967. However, it is only concerned 
with the state sovereignty right on the granting of asylum application – which should not be 
considered as unfriendly by other states. The Territorial Declaration does not impose any 
lawful binding obligation.  
In international refugee law, the non-refoulement principle is treated as the most important 
criteria for refugee protection. It is a commitment of states that a refugee should not be returned 
to the persecution. This obligation is well accepted in international law; it even applies to 
stateless people, and illegal entry. But a critical question is - whether the non-refoulement 
principle is applicable to refugees who arrive by boat.  
Furthermore, refugee boats are pushed back to the sea by coastal states in practice; therefore, 
the question arises whether the interception of refugee boats at sea violates the principle of 
non-refoulement. After analysing the text, drafting history and most valuable commentaries, 
this study demonstrates that there is no clear expression of the extraterritorial application of the 
non-refoulement principle in the 1951 Refugee Convention. The physical presence in the 
territory of a state party to the Convention is an essential element of the principle. 
Extraterritorial application of the principle is too broad. It was not the ultimate intention of the 
drafters of the Convention that every person who is within their jurisdiction will be protected. 
Moreover, sovereignty of a state at sea is ensured by UNCLOS III. So, a state has lawful 
authority to decide and control who will be welcomed into its territory. This study also notes 
that there is no mention of boat refugees in the law. The text of the international law only deals 
with refugees who arrive by land; thus protection of boat refugees is always uncertain under 
the existing regime. Further, there is no treaty interpretation body for international law. The 
extraterritorial application of non-refoulement has been rejected by US, UK and UK courts.453  
Nonetheless, if international human rights obligations are considered, then non-refoulement 
becomes applicable to all the territory of a State including its territorial seas, contiguous seas 
and exclusive economic zones, and therefore has extraterritorial effect. 
Moreover, if a refugee boat is stopped and returned to the sea (particularly if it is not pushed 
back to the country of persecution), then a refugee is in ‘orbit’: the world is open, he or she can 
seek asylum in any country, and while is there no specific burden-sharing responsibility under 
                                                 
453 See further the discussion in Chapter 3.  
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the current mechanism, so there is no violation of the non-refoulement principle. According to 
the textual interpretation, the non-refoulement principle is only applicable to the parties of the 
instrument. South East Asian states are non-parties to the 1951 Refugee Convention and 1967 
Protocol. As a result, a non-state party has no legal obligation under the Convention.  
 
As well, there is no maritime humanitarian law. Even international human rights declarations 
are silent on human rights at sea, particularly for boat refugees. Nevertheless, international 
maritime laws do provide obligations for coastal states and shipmasters to assist people who 
are in distress and danger in sea. In this context, UNCLOS III, the SAR Convention and the 
SOLAS Convention are the most relevant. However, one important issue is that the aim, object 
and purpose of each of these international instruments is different, and they are not formulated 
‘only’ to assist the distressed person at sea. None of the Articles, or Clauses or paragraphs 
refers the duty to render assistance at sea with detailed procedure (for instance, Article 98, 
UNCLOS III). Therefore, there is a conceptual gap in these laws.  
Moreover, these conventions lay down obligations relating to all the people, but a boat refugee 
is a special type of person – he or she wants to escape from persecution and needs shelter to 
live and stay in. Thus, if a state knows that the rescued person will apply for refugee status, it 
is reluctant to assist them; in this situation disembarkation is uncertain. Accordingly, this study 
submits that there is a gap in the protection framework. 
A coastal state does have sovereign control over its territory. It can take any measure to protect 
its territory and also has the authority to prevent the breach of its coastal, immigration and 
fiscal laws. But the right of innocent passage is allowed under UNCLOS III. The question of 
what situation and what conditions will be treated as innocent are not clearly answered in 
UNCLOS III; in the case of the boat refugee - the situation is particularly ambiguous.  
UNCLOS III does provide for an obligation to rescue distressed person; but the definition of 
‘distress’, ‘search’ and ‘rescue’ are absent in UNCLOS III, although the terms are mentioned 
in the SAR Convention. So there is a conceptual gap in application. With no definition of boat, 
ship or vessel in UNCLOS III, the status of small boats is unclear and open under the law. 
Under the existing law, the obligation to assist depends on the discretion of the shipmaster; 
however, this study has shown that the flag state has no authority to grant asylum to the rescued 
people; thus, if the shipmaster moves forward to the next port of call, the state of the next port 
of call might refuse to allow the rescued refugees. Moreover, the obligation of assist and rescue 
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is not self-executing; its full implementation depends on the willingness of the state but the 
performance of the obligation rests on the shipmaster. Moreover, under UNCLOS III, it is clear 
that the obligation to assist the distressed person applies in the high seas and exclusive 
economic zone. But there is no clear mention on territorial sea. However, if the broader view 
of treaty interpretation is considered with human rights obligations, then the situation is 
different.  
Furthermore, UNCLOS III, the SAR and SOLAS Conventions state obligations to 
governments to set up Rescue Coordination Centres (RCCs). But these obligations are not 
mandatory in nature; rather they depend on the willingness of coastal states. For instance, 
UNCLOS III mentions ‘promote the establishment’ (Article 98(2); the SOLAS Convention 
mentions ‘ensure’ (SOLAS Regulation V/7), as does the SAR Convention (Chapter 2.1.10). 
Moreover, setting up the RRCs depends on mutual agreement. But there is no guidance for this. 
To fill in some of these gaps, the SOLAS and SAR Conventions were amended and the IMO’s 
Guidelines on the Treatment of Persons Rescued at Sea were adopted. These have been good 
initiatives but the problems have remained, particularly since the Guidelines have no binding 
effect.  
Apart from the IMO, the General Assembly and the UNHCR also provide from time to time 
guidelines and adopt resolutions on the refugee at sea issue. These ‘soft’ laws remind the states 
about their responsibilities and obligations that they agreed under various international 
instruments. It also provides moral uplift to the States to fulfil their international commitments. 
Soft law is ‘not binding’, however, in the long run it does influence the making of binding legal 
treaty and commitments. Finally, this chapter’s main conclusion is that the present regime of 
international law is insufficient to protect boat refugees.  
 
The next chapter, Chapter 3, will examine the practical implications of international refugee 
law and the law of the sea for boat refugees. In particular, Chapter 3 will analyse the law and 
policy of Australia and the United States, who are both parties of international refugee law and 
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Chapter 2 examines the international legal framework of refugee protection focusing on boat 
refugees (research question 1), and the Chapter notes some unclear issues in the protection 
regimes. Chapter 2 also indicates that Chapter 3 will further explore refugee protection regimes 
by examining State practices regarding boat refugees. Accordingly, Chapter 3 is concerned 
with  research question 2.1 The aim of this Chapter is to examine how the parties of the 1951 
Refugee Convention are dealing with  boat refugees. In particular, Chapter 3 investigates how 
Australia and the United States (US) are handling boat refugees. There are five 
reasons/justifications behind this selection.  First, Australia and the US are parties to 
international refugee law, and so have international obligations to the refugees. Second, 
Australia and the US have developed domestic refugee laws for refugee protection.  Third, 
Australia and the US are the pioneer States in adopting ‘interception’ policies in response to  
boat refugees.2 In fact, the US is a dominant State in adopting the interception policy and 
offshore asylum processing system.3 Subsequently, Australia followed  the US practices and 
introduced tougher laws and policies to manage boat refugees.4 Fourth, Australian practice 
regarding boat refugees became an influential example for other nations.5 Fifth, Australia 
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concluded bilateral agreements with other South East Asian states (Malaysia and Indonesia) to 
manage boat refugees under the theme of regional cooperation.  
Therefore, this chapter comprehensively examines the laws and policies regarding refugee 
claims together with the relevant case laws that focus on boat refugees in Australia and the US, 
and suggests a practical picture of the present protection regime.  
 
3.2. Australian Law and Policy on Boat Refugees 
 
 
Australia is an ‘island continent’, surrounded by sea.6 It has a massive marine jurisdiction, with 
an exclusive economic zone (EEZ) covering 8.2 million square kilometres, one of the largest 
in the world.7 Australia’s coastline covers approximately 34,000 kilometres (excluding all 
small offshore islands).8 Refugees from Afghanistan, Iraq, Iran, Sri Lanka and South East Asia 
uses sea routes to reach Australia. Asylum seekers are desperate to save their lives. On many 
occasions, boat refugees with the support of smugglers uses small boats, fishing trawlers or 
cargo ships for their perilous journey.9 Often, refugees and mixed migration10 boats cannot 
travel directly to their intended and final destination. They uses various routes. In general, 
Malaysia and Indonesia are used as ‘migration corridors’ on sea journeys to Australia.11 In 
contradiction to this background, as a developed country with a unique geographically isolated 
position, Australia has developed an ‘immigration bureaucracy’ to secure its borders, where 
the seaborne refugees are controlled by effective orders.12 Australia’s boat refugee policy has 
three elements: interception of refugee boats, regional processing centres and mandatory 
detention centres.13  
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transport, but for different reasons. People travelling as part of mixed movements have varying needs and 
profiles and may include asylum seekers, refugees, trafficked persons, unaccompanied/separated children, and 
migrants in an irregular situation: UNHCR, The 10-Point Action Plan in Action (December 2016) 291. See 
section 4.5 of Chapter 4 for a detailed discussion on boat refugees and mixed maritime movements.  
11 Graeme Hugo, George Tan and Caven Jonathan Napitupulu, ‘Indonesia as a transit country in irregular 
migration to Australia’ in Marie Mcauliffe and Khalid Koser (eds), A Long Way to Go: Irregular Migration 
Patterns, Processes, Drivers and Decision-making (Australian National University Press, 2017) 167, 167-169.  
12 Ibid.  




The following sections of this chapter will examine Australia’s Migration Act 1958 (Cth), 
Maritime Powers Act 2013, boat refugee policies and bilateral agreements with regional states 




3.2.1. Refugee Law in Australia: An Analysis  
 
Australia is party to the 1951 Refugee Convention14 and the 1967 Protocol.15 However, in 
Australia, international law has only domestic effect if it is incorporated into its domestic law; 
otherwise, international law has no direct effect.16 The Senate Legal and Constitutional 
References Committee notes on Australia’s obligations under international refugee law and the 
principle of non-refoulement, where remarked that ‘treaties have no direct legal effect within 
Australia unless they are incorporated into domestic law by an Act of the Australian 
Parliament’.17 
Moreover, in Minister of State for Immigration and Ethnic Affairs v Teoh, which dealt with the 
endorsement of international treaties in Australian context, the High Court of Australia, stated:  
It is well established that the provisions of an international treaty to which Australia is a party do not 
form part of Australian law unless those provisions have been validly incorporated into our municipal 
law by statute. This principle has its foundation in the proposition that in our constitutional system the 
making and ratification of treaties fall within the province of the Executive in the exercise of its 
prerogative power whereas the making and the alteration of the law fall within the province of Parliament, 
not the Executive.18 
                                                 
The 2016 Australian Federal Election, Anika Gauja, Peter Chen, Jennifer Curtin and Juliet Pietsch (eds) 
(Australian National University Press, 2018) 593.  
14 Australia accessioned to the 1951 Convention on 22 January 1954. UNHCR, States Parties to the 1951 
Convention Relating to the Status of Refugees and the 1967 Protocol. Australian Treaty Series 1954, No. 5 
<https://www.unhcr.org/3b73b0d63.pdf>.  
15 Australia accessioned to the 1967 Protocol on 13 December 1973. UNHCR, States Parties to the 1951 
Convention Relating to the Status of Refugees and the 1967 Protocol. Australian Treaty Series 1973, No. 37 
<https://www.unhcr.org/3b73b0d63.pdf>.  
16 NAGV and NAGW of 2002 v Minister for Immigration and Multicultural and Indigenous Affairs 
(2005) 222 CLR 161; [2005] HCA 6. 
17 Senate Legal and Constitutional References Committee, A Sanctuary Under Review: An Examination of 
Australia’s Refugee and Humanitarian Determination Processes, Parliament of Australia (Commonwealth of 
Australia, June 2000) Chapter 2, 40[2.7].  
<https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Comp
leted_inquiries/1999-02/refugees/report/index>.  
18 Minister of State for Immigration and Ethnic Affairs v Teoh [1995] HCA 20 (1995) 183 CLR 273 (7 April 
1995), High Court (Australia) [25] (Teoh Case).  
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The Migration Act 1958 (Cth) is the primary legislation that deals with the refugee issue in 
Australia.19 According to the Preamble, the Migration Act 1958 covers entry, presence and 
deportation of aliens from Australia. The Migration Act does not directly incorporate 
Australia’s international obligations into domestic legislation.20 In Plaintiff M47/2012 v 
Director General of Security and Others, the plaintiff was a Sri Lankan woman who arrived in 
Australia by boat without a visa and who applied for refugee protection. Her refugee 
application was rejected by the High Court of Australia. The Court (Gummow J) held that: 
The plaintiff’s submissions misconceive the extent to which the [Refugee] Convention is drawn by the 
Act [Migration Act 1958] into domestic law. The scheme of the Act does not provide for the enactment 
of the various obligations respecting domestic status and entitlement which are found in the 
Convention.21  
Rather, the Migration Act defines international obligations narrowly, from the prespective of 
domestic legal point of view. For that reason, Australian domestic courts ‘must apply domestic 
legislation’ due to the absence of direct endorsement of international obligations in domestic 
law.22 The Migration Act does not ensure the rights that are guaranteed under the international 
Refugee Convention.23 Moreover, the Act intentionally modifies certain terms in such a way 
that indicates Australia’s negative view towards refugee protection.24 The Australian 
government is concerned that the Convention interpretation is too broad; thus to stop the 
refugee flows, the Australian authorities have limited the eligibility criteria for being found to 
                                                 
19 Migration Act 1958, No. 62 of 1958, as Amended, Date of Assent: 8 October 1958, Compilation No. 142, 
Compilation date: 29 December 2018, Includes Amendments up to: Act No. 162, 2018, Registered: 17 January 
2019, Registered ID: C2019C00046, Vol. 1: ss 1-261K, 1-482; and Vol. 2: ss 262-507 including Schedule and 
Endnotes, 1-563; Source: Australian Government, Federal Register of Legislation 
<https://www.legislation.gov.au/Details/C2019C00046/Download>. It is to be noted that the Migration Act 
1958 since its endorsement has been amended on many occasions. All the previous amendments are available at 
<https://www.legislation.gov.au/Series/C1958A00062>. Also, note that the aim of this research is not to analyse 
the details of the Migration Act. The research only focuses on the sections that are revenant to the discussion of 
boat refugees.  
20 Peter Billings, ‘Refugee Protection and State Security in Australia: Piecing Together Protective Regimes’ 
(2018) 24(4) Australian Journal of Administrative Law 222, 224.  
21 Plaintiff M47/2012 v Director General of Security and Others (2012) 251 CLR 1 [123]. In the case, the High 
Court cited Plaintiff M70/2011 v Minister for Immigration (2011) 244 CLR 144 [217] [218].  
22 Savitri Taylor, ‘Refugee Protection in Australia’ (2009) 9 (Indian Society of International Law) ISIL 
Yearbook of International Humanitarian and Refugee Law 189, 192-193.  
23 For instance, Access to Courts (Article 16); Wage-earning Employment (Article 17); Rationing Benefit 
(Article 20); Housing Benefit (Article 21).  
24 Taylor, ‘Refugee Protection in Australia’ (n 22) 193.  
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be a refugee.25 For instance, the Migration Act provides a definition of refugee in s 5H, which 
differs from the definition in Article 1A(2) of the Refugee Convention.26  
Section 5H of the Migration Act 1958 (Cth) provides:  
(1) For the purposes of the application of this Act and the regulations to a particular person in Australia, 
the person is a refugee if the person: (a) in a case where the person has a nationality – is outside the 
country of his or her nationality and, owing to a well-founded fear of persecution, is unable or unwilling 
to avail himself or herself of the protection of that country; or (b) in a case where the person does not 
have a nationality – is outside the country of his or her former habitual residence and owing to a well-
founded fear of persecution, is unable or unwilling to return to it. 
 
According to the 1951 Refugee Convention (Article 1A(2)), a refugee is a person who has a 
‘well-founded fear of being persecuted for reasons of race, religion, nationality, membership 
of a particular social group or political opinion, is outside the country of his nationality and is 
unable or, owing to such fear, is unwilling to avail himself of the protection of that country’. 
However, as per s 5H of the Migration Act 1958 (Cth), a refugee is a person who ‘owing to a 
well-founded fear of persecution, is unable or unwilling to avail himself or herself of the 
protection of that country’. As a comparison, grounds of persecution are not mentioned in the 
definition in the Migration Act 1958.  
 
Moreover, the term ‘persecution’ is defined narrowly in s 5J of the Migration Act, which is 
against the spirit of the 1951 Refugee Convention. Specifically, s 5J(3) provides that a person 
does not have a well-founded fear of persecution - if the person could take reasonable steps to 
modify his or her behaviour so as to avoid a real chance of persecution in a receiving country 
that included altering his or her religious beliefs, concealing a physical, psychological or 
intellectual disability; concealing his or her true race, ethnicity, nationality or country of 
origin; and entering into or remaining in a marriage.27  
                                                 
25 Asher Hirsch, ‘The Definition of Persecution: The Effect of s 91R of the Migration Act’ (Blog Post, 4 May 
2014) <https://asherhirsch.com/2014/05/05/the-definition-of-persecution-the-effect-of-s-91r-of-the-migration-
act/>.  
26 See section 2.2.1.(i) of Chapter 2 for the definition of refugee as provided in the 1951 Refugee Convention. In 
the case of limitation of s 5H(1), s 5H(2) of the Migration Act 1958 provides that: ‘Subsection (1) does not 
apply if the Minister has serious reasons for considering that: (a) the person has committed a crime against 
peace, a war crime or a crime against humanity, as defined by international instruments prescribed by the 
regulations; or (b) the person committed a serious non-political crime before entering Australia; or (c) the 
person has been guilty of acts contrary to the purposes and principles of the United Nations.’ 
27 The term ‘persecution’ is not defined in the Refugee Convention. The reason behind this is to ensure a 
broader view of interpretation: Paul Weis, The Refugee Convention, 1951:The Travaux Preparatoires Analysed 
With A Commentary, (1990, UNHCR), 8. <https://www.refworld.org/docid/53e1dd114.html>. See also, Taylor, 




In addition, if a refugee application was submitted on or after 16 December 2014 in Australia, 
the definitions that are contained in the 1951 Refugee Convention do not apply, but follow the 
definitions in the Migration Act. Thus, these are the substitutes: ‘well-founded fear of 
persecution’ as in s 5J; ‘membership of a particular social group’ as in ss. 5K and 5L;28 
‘effective protection measures’ as in s 5LA; ‘receiving country’ as in s 5.29 However, if a 
refugee application is rejected, the applicant may be considered under the ‘complementary 
protection’ grounds in s 36(2)(aa) of the Migration Act 1958.30 But s 36(2)(aa) is not an 
absolute provision; during a refugee determination application, the security issue (whether the 
applicant is directly or indirectly a risk to Australian security) is a crucial factor.31 An 
application for a protection visa could be rejected due to public interest criteria, that is, the 
‘character test’.32 
 
Under international refugee law, the non-refoulement principle (Article 33) is treated as the 
cornerstone of the international protection of refugees; and Article 31 of the 1951 Refugee 
Convention safeguards that a refugee will not be penalised from illegal entry. Nonetheless, the 
Migration Act 1958 does not mention the non-refoulement obligation (i.e. obligation of no 
return); rather, s 198 declares that an unlawful non-citizen must be removed as soon as 
reasonably practicable, which is against the basic principle of international commitment. 
Moreover, s 197C(2) stipulates that: 
                                                 
28 As with the term ‘persecution’, ‘membership of a particular social group’ was not defined either in the 1951 
Convention or the 1967 Protocol. Case law defines it by consideration of the facts and circumstances of the 
case: Matter of Kasinga, 21 I&N 357 (BIA 1996); Matter of Acosta,19 I&N Dec. 211 (BIA 1985); Secretary of 
State for the Home Department v Savchenkov [1996] Imm. AR 28 (CA); Islam (A.P.) v Secretary of State for the 
Home Department; Regina v Immigration Appeal Tribunal and Another Ex Parte Shah (A.P.) [1999] (H.L.); 
Matter of C-A-, 23 I&N Dec. 951 (BIA 2006); Canada (Attorney General) v Ward [1993] 2 S.C.R. 689. 
29 Migration Act 1958 (latest) <https://www.legislation.gov.au/Details/C2019C00181>.  
30 Section 36(2)(aa) stipulates that ‘a criterion for a protection visa is that the applicant for the visa is a 
non-citizen in Australia in respect of whom the Minister is satisfied Australia has protection obligations because 
the Minister has substantial grounds for believing that, as a necessary and foreseeable consequence of the 
non-citizen being removed from Australia to a receiving country, there is a real risk that the non-citizen will 
suffer significant harm’.  
31 Sub-sections (2A), 2(B) and 2(C) of s 36, Migration Act 1958 (Cth).  
32 Section 501(1) of the Migration Act 1958 provides that ‘The Minister may refuse to grant a visa to a person if 
the person does not satisfy the Minister that the person passes the character test’. Criteria of the character test 
are stated by s 501(6) and include whether a person has a substantial criminal record; there is a risk the person 
will harass, molest, intimidate or stalk another person in Australia; or present a danger to the Australian 
community. In addition, s 36(2C) states that a non-citizen will not be protected if the non-citizen is a danger to 
Australia’s security or community. See also s 65 (decision to grant or refuse to grant visa).  
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An officer’s duty to remove as soon as reasonably practicable an unlawful non-citizen under section 198 
arises irrespective of whether there has been an assessment, according to law, of Australia’s non-
refoulement obligations in respect of the non-citizen.  
 
Therefore, the provisions of the Migration Act 1958 do not effectively guarantee the non-
refoulement principle and the unlawful non-citizen is considered a problem under the Act.33 
Moreover, s 36(1B) of the Act states that a visa application will not be assessed by the 
Australian Security Intelligence Organisation if there is (either directly or indirectly) a risk to 
security. Most importantly, s 501 of the Act empowers the Minister to refuse to grant a visa or 
cancel a visa to a person if the person does not satisfy the ‘character test’. The definition of 
‘character test’ and reasons for failure to pass the character test appear in sub-ss 6 and 7 of s 
501. In Falzon v Minister for Immigration and Border Protection the ground of ‘character test’ 
was considered by the High Court of Australia. In the case, Mr Falzon had been living in 
Australia for 61 years. He had arrived in 1956 at age 3, under a special type of permanent 
residency visa (Absorbed Person Visa). However, he was deported back to Malta due to drug-
related criminal offences. Although it was accepted that the plaintiff had solid family ties in 
Australia and his exclusion would cause considerable ‘emotional, psychological and practical 
hardship to his family’ and since the plaintiff was absent from Malta for a long period, he might 
face ‘social isolation and emotional hardship’ in Malta, nevertheless, it was found that the 
plaintiff presented ‘an unacceptable risk of harm to the Australian community’, as a result - his 
appeal was dismissed.34 Although in the past Australia displayed generosity to boat refugees, 
especially to the Vietnamese boat people, however, after the 1990s when the number of boat 
arrivals increased, Australia adopted new law and policies that  provides a restrictive view on 
boat refugees.35 This issue will be further examined in the next subsection.  
3.2.2. Migration Act and Boat Refugees  
  
Australia’s geographic location is ‘unique’. All people either have to arrive by regular air or 
sea routes. Therefore, it is easy to control and monitor its airports and ports by a visa control 
system.36 Section 42 of the Migration Act 1958 (Cth) provides that ‘a non-citizen must not 
                                                 
33 Billings (n 20) 227.  
34 Falzon v Minister for Immigration and Border Protection [2018] HCA 2 (7 February 2018) 
<http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA//2018/2.html>.  
35 Claire Higgins, Asylum by Boat: Origins of Australia’s Refugee Policy (UNSW Press, 2018); Refugee 
Council of Australia, ‘A Short History of Australian Refugee Policy’ (Web Page, 28 December 2018) 
<https://www refugeecouncil.org.au/asylum-policies/4/>.  
36 Asher Lazarus Hirsch, ‘The Borders Beyond the Border: Australia’s Extraterritorial Migration Controls’ 
(2017) 36(3) Refugee Survey Quarterly 48, 54-55. 
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travel to Australia without a visa that is in effect’. The Act specifically mentions the term 
‘travel’, not ‘arrive’ in or ‘enter’ Australia. Any person who travels to Australia without a valid 
visa is unlawful.37 According to s 43, a visa holder must travel to and enter Australia by a port 
or ‘pre-cleared flight’.38 If a visa holder enters Australia in a way that breaches the condition, 
then the visa will be cancelled.39 The non-citizens, who are in the migration zones of Australia 
without a valid visa, must be detained.40  
Therefore, if boat refugees arrive in Australian territory without valid documentation, they will 
not be protected, but will be prevented from arriving in Australia. This is arguably totally 
contradictory to the humanitarian spirit of international refugee law.41 Thus, the relationship 
between the Migration Act and international refugee law is not only ‘complex and fraught’,42 
but also challenging.43 
Moreover, s 5 of the Migration Act (Cth) excises (a) the Territory of Christmas Island, (b) the 
Territory of Ashmore and Cartier Islands and (c) the Territory of Cocos (Keeling) Islands from 
migration zones. As a consequence, any unauthorised non-citizen who attempts to enter 
Australia via one of these islands is not permitted to make an application for refugee status. 
This is a clear signal that unlawful refugee boats are not accepted in Australia.44 Under the 
Migration Act 1958 (Cth), a traveller to Australia must come via a specific airport or port route, 
so arrival through an unrecognised route is unacceptable and so, an asylum seeker would not 
be able to apply for a protection visa. This law and policy contradicts the terms of Article 31 
of 1951 Refugee Convention.45 
The Migration Act 1958 also provides provisions on immigration detention,46 in the situation 
of unauthorised maritime arrival, where a non-citizen arrives in the Australian migration zone 
                                                 
37 Ibid 56-57.  
38 Section 43, Migration Act 1958. Pre-clearance flight means that Australian Border Guards or the Immigration 
Authority checks and confirms that before boarding the carrier a traveller has a visa or appropriate travel 
documents. See Australian Border Force, Crossing The Border (Australian Government) 
<https://www.abf.gov.au/entering-and-leaving-australia/crossing-the-border/passenger-movement/advance-
passenger-processing#>.  
39 Section 173 of the Migration Act 1958 states the grounds of cancellation.  
40 Section 189 of the Migration Act is on the detention provision of unlawful non-citizens.  Hirsch (n 36) 56-57.  
41 Articles 31, 32 and 33, 1951 Refugee Convention.  
42 Billings (n 20) 224.  
43 Ibid 232.  
44 Janet Phillips and Adrienne Millbank, ‘Protecting Australia’s Borders’, Department of Parliament Library, 
Australia (Research Note, No. 22, 24 November 2003) 1 
<https://www.aph.gov.au/binaries/library/pubs/rn/2003-04/04rn22.pdf>.  
45 See section 2.2.1. of Chapter 2 for a detailed analysis.  
46 Sections 5(1), 189, 192 and 250, Migration Act 1958. 
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by sea.47 The Act also gives powers to a security officer to prevent certain persons from 
entering or landing in Australia.48 In particular, s 249(1AA) states that: 
An officer may prevent a person from leaving a vessel on which the person arrived in Australia if the 
officer reasonably suspects that the person: (a) is seeking to enter the migration zone; and (b) would, if 
in the migration zone, be an unlawful non-citizen. 
 
Boat refugee cases are considered under a ‘fast track’ process due to being unauthorised 
maritime arrivals.49 Under the fast track procedure, any review application of a boat arrival 
case is not considered by the Administrative Appeals Tribunals (AAT) but by a distinct 
Immigration Assessment Authority (IAA).50 The fast track process raises two critical issues: 
first, applicants have no right to an oral hearing by the IAA51 and secondly, there is no 
mandatory requirement on the part of the reviewer to consider fresh information from the 
applicant.52 The main purpose of the IAA is to ensure an ‘efficient’ and ‘quick’ mechanism 
from Australian’s point of view.53 However, the quick process and limitation of fresh 
information in the procedure for review of a refugee application is arguably contrary to fair 
justice.54 The UNHCR notes that refugee status determination procedures should be based on 
fair standards and consistency in decision making, with domestic laws and policies framed 
                                                 
47 Section 5AA provides defines unauthorised maritime arrival. It states that a person is an unauthorised 
maritime arrival if: (a) the person entered Australia by sea: (i) at an excised offshore place at any time after the 
excision time for that place; or (ii) at any other place at any time on or after the commencement of this section; 
and (b) the person became an unlawful non-citizen because of that entry; and (c) the person is not an excluded 
maritime arrival. 
48 Section 249, Migration Act 1958. 
49 Section 5(1), Migration Act 1958 (Fast Track Applicant Means).  
50 An explanatory note of s 500 of the Migration Act 1958 (Cth) states: ‘Decisions to refuse to grant a protection 
visa to fast track applicants are generally not reviewable by the Administrative Appeals Tribunal.’ 
51 Section 473BB of the Migration Act 1958 stipulates: ‘The Immigration Assessment Authority does not hold 
hearings and is required to review decisions on the papers that are provided to it when decisions are referred to 
it. However, in exceptional circumstances the Immigration Assessment Authority may consider new material 
and may invite referred applicants to provide, or comment on, new information at an interview or in writing.’ 
52 Section 473DC(2) prescribes: ‘The Immigration Assessment Authority does not have a duty to get, request or 
accept, any new information whether the Authority is requested to do so by a referred applicant or by any other 
person, or in any other circumstances.’ 
53 According to s 473FA(1) of the Migration Act: ‘The Immigration Assessment Authority, in carrying out its 
functions under this Act, is to pursue the objective of providing a mechanism of limited review that is efficient, 
quick, free of bias and consistent with Division 3 (conduct of review) [of the Migration Act].’ Further, sub-s 2 of 
s 473FA lays down that ‘The Immigration Assessment Authority, in reviewing a decision, is not bound by 
technicalities, legal forms or rules of evidence’. 
54 Section 422B(3) of the Migration Act 1958 provides: ‘the Tribunal must act in a way that is fair and just’. 
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fairly and non-arbitrarily to ensure the rule of law.55 Not surprisingly, Australia’s ‘fast track’ 
process has led to criticism of unfairness.56 
Therefore, this research suggests that, the provisions of the Migration Act 1958 are contrary to 
the international refugee law, where boat refugees are not protected without valid document, 
refugees have to arrive via specific channel/route, if they arrive any excluded migration zones, 
then their application would not be considered, rather will face refoulement or detention, which 
challenges the international refugee law.  
 
3.2.3. Unauthorised Maritime Arrival and Maritime Powers Act  
 
Australia has a large maritime jurisdiction, and as a coastal state it has exclusive jurisdiction 
not only over its land territory but also over its territorial sea, contiguous zone and exclusive 
economic zone (EEZ) according to UNCLOS III.57 Accordingly, unauthorised or illegal 
maritime arrivals are considered a threat to the state.58 If boat refugees arrive in Australian 
territory and are allowed to disembark then they have to undergone  a comprehensive and 
detailed assessment process, including security and health checks.59 It is considered that 
unprocessed boat arrivals is a risk to the national security. They may also causes socio-
economic problems, tensions between migrants and locals, encouragement of smuggling-
related organised crime, labour exploitation and sexual crime.60 
 
To regulate the unauthorised maritime arrivals more strictly, the Maritime Powers Act 2013 
(Cth) was adopted for the administration and enforcement of Australian laws in maritime 
areas.61 Application of the Act extends to every external territory.62 The provisions of the 
                                                 
55 UNHCR, Note on International Protection (EC/66/SC/CRP.10, 8 June 2015).  
56 Emily Mcdonald and Maria O’Sullivan, ‘Protecting Vulnerable Refugees: Procedural Fairness in the 
Australian Fast Track Regime’ (2018) 41(3) UNSW Law Journal 1003, 1005-1006, 1011, 1041-1042; 
Linda Kirk, ‘Accelerated Asylum Procedures in the United Kingdom and Australia: “Fast Track” to 
Refoulement?’ in Maria O’Sullivan and Dallal Stevens (eds), States, the Law and Access to Refugee 
Protection: Fortresses and Fairness (Hart Publishing, 2017) 243, 268. 
57 Australia ratified UNCLOS III on 5 October 1994. See also Michael William White, ‘Australia’s Offshore 
Legal Jurisdiction: Current Situation’ (2011) 25(1) Australian and New Zealand Maritime Law Journal 19. 
58 Philip Ruddock, ‘Refugee Claims And Australian Migration Law: A Ministerial Perspective’ (2000) 23(3) 
UNSW Law Journal 1, 3.  
59 Janet Phillips, ‘Asylum Seekers and Refugees: What are the Facts?’ (Research Paper, Parliamentary Library, 
Parliament of Australia, 2 March 2015) 1, 8.  
60 Clive Williams, ‘The National Security Implications of Refugees’, The Sydney Morning Herald (online, 9 
September 2015) <https://www.smh.com.au/opinion/refugees-and-national-security-20150909-gjicq1.html>. 
61 Maritime Powers Act, No. 15, 2013. The Act received Royal Assent on 27 March 2013 (Maritime Powers 
2013).  
62 Sections 4 and 8, Maritime Powers Act 2013.  
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Maritime Powers Act are in addition to any other law of the Commonwealth.63 An officer may 
exercise his powers ‘in the contiguous zone of Australia to investigate a contravention of a 
customs, fiscal, immigration or sanitary law prescribed by the regulations that occurred in 
Australia; or prevent a contravention of such a law occurring in Australia’.64 The Act also 
empowers monitoring of compliance issues of foreign vessels, or persons on foreign vessels.65 
The exercise of power includes: nationality check of vessel; seizure of border-controlled drug 
or plant; ensuring maritime safety of all; investigation of a contravention of a customs, fiscal, 
immigration or sanitary law.66 In addition, s 50 of the Maritime Powers Act permits maritime 
powers to be exercised in relation to (a) boarding and entry powers; (b) information-gathering 
powers; (c) search powers; (d) powers to seize and retain things; (e) powers to detain vessels 
and aircraft; (f) powers to place, detain, move and arrest persons; (g) the power to require 
persons to cease conduct that contravenes Australian law.67 Under s 69, a maritime officer may 
detain a vessel or aircraft.68 Under ss 69, 71 and 72 of the Act a maritime officer may detain a 
person and take the person to a place in the migration zone; or to a place outside the migration 
zone, including a place outside Australia for unauthorised arrivals.69  
After analysing the provisions of the Maritime Powers Act 2013, it may be seen that the Act 
confers extensive authority on maritime officers in relation to unauthorised maritime arrivals. 
This Act is especially targeted to stop boat people and to authorise the interception of refugee 
boats. The Act contains a single legislative arrangement for all maritime powers.70 Nicholas 
Gaskell rightly points out that: 
The Act tries to make full use of the rights given to a coastal state by UNCLOS 1982, not only in 
territorial waters, but also in the contiguous zone, while somewhat skirting around humanitarian 
                                                 
63 Section 6, Maritime Powers Act 2013. 
64 Section 41(1)(c), Maritime Powers Act 2013. According to ss 7 and 104, maritime officers means members of 
the Australian Defence Force; Customs officers (within the meaning of the Customs Act 1901); members or 
special member of the Australian Federal Police and other persons appointed by the Minister. 
65 Section 41(1)(d), Maritime Powers Act 2013.  
66 Section 41, Maritime Powers Act 2013. 
67 See also ss 52, 53, 54 and 61, Maritime Powers Act 2013 for boarding vessels and additional powers.  
68 Section 69 of the Maritime Powers Act 2013 states that: ‘(1) A maritime officer may detain a vessel or 
aircraft. (2) The officer may: (a) take the vessel or aircraft, or cause the vessel or aircraft to be taken, to a port, 
airport or other place that the officer considers appropriate; and (b) remain in control of the vessel or aircraft, or 
require the person in charge of the vessel or aircraft to remain in control of the vessel or aircraft, at that place 
until the vessel is released or disposed of.’ 
69 Section 69 of the Maritime Powers Act 2013 is on detention on vessels and aircraft; s 71 is on placing the 
vessel to any particular place and s 72 is on persons on detained vessels and aircraft. 
70 Nicholas Gaskell, ‘Developments in Australian Maritime Law 2013-2014’ (2015) 46(3) Journal of Maritime 
Law and Commerce 311, 312.  
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obligations including that of non-refoulement set out in the Convention Relating to the Status of Refugees 
1951.71  
Another study noted that:  
The Maritime Powers Act is an unusual piece of legislation because it confers power upon officers of the 
Australian government to intercept and detain foreigners outside Australian territory. To our knowledge, 
there is no equivalent domestic statute in the world which authorises detention of foreign persons in the 
contiguous zone and on high seas in the way that the Maritime Powers Act does.72 
 
This research has found that the Maritime Powers Act empowers maritime officers to enact 
maritime interception and turn back refugee boats to outside the Australian territory. In 
addition, a maritime officer may detain and arrest any person if the officer thinks it is necessary. 
This is contrary to the humanitarian spirit of international refugee law,73 given that Article 31 
of the Refugee Convention 1951 protects illegal arrival and Article 33(1) guarantees non-
refoulement.  
 
3.2.4. Australia’s Policy on Boat Refugees  
 
The boat people issue’ is not a new phenomenon in Australia; according to an Australian 
Parliamentary Library research paper, the first boat people arrived in April 1976 – five 
Indochinese men during the Vietnam War – and it is since that time that the term ‘boat people’ 
has been used and entered into the Australian vernacular.74 The Vietnamese boat people had 
public sympathy. However, during the federal election of 1977, for the first time,  the boat 
people became the political issue because of increasing unemployment.75 Consequently, when 
the refugee boat arrivals increased over the next few years, the media and political parties 
                                                 
71 Ibid.  
72 Maria O’Sullivan and Patrick Emerton, ‘Inquiry into the Migration and Maritime Powers Legislation 
Amendment (Resolving the Asylum Legacy Caseload) Bill 2014’, Submission to the Senate Legal and 
Constitutional Affairs Committee, Australia (published by Castan Centre for Human Rights Law, Monash 
University) 2 <https://www monash.edu/__data/assets/pdf_file/0018/138033/sub-maritime-powers.pdf>. 
73 Sections 73 and 76, Maritime Powers Act 2013. However, s 95 provides that a person arrested, detained or 
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labelled them and ‘invasion’ and ‘flood’.76 Since that 1977 election, ‘boat people’ have been 
at the centre of Australian politics.77  
In the last few decades Australia has amended its immigration laws on numerous occasions 
and adopted several policies to stop the refugee boats by branding them illegal migrants. It has 
adopted a mandatory visa system and pre-checking system before arrival into its territory and 
various deterrent policies, such as – the interdiction of asylum seeker boats at sea, and sending 
the boat people to remote locations.78 According to the policy, all asylum seekers who arrive 
by boat are detained and transferred to Christmas Island, primarily to investigate their reason 
of arrival by boat.79  
Moreover, Australia implements various extraterritorial mechanisms as offshore barriers to 
stop the entry of illegal migrants into the country.80 These include visa requirements, carrier 
sanctions,81 the Airline Liaison Officers’ network (ALO)82 and the Advance Passenger 
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Processing (APP) system.83 Regarding the extraterritorial mechanisms, Savitri Taylor observes 
that ‘In fact, the territorial border is becoming less and less important as a site of immigration 
control because most of the real action in that respect is occurring offshore’.84 
In addition, asylum seekers who try to arrive in Australia by boat are described in a negative 
way in media coverage: they are called as ‘queue jumpers’ or ‘economic migrant’. Moreover, 
the media voice is concern about potential threats to national security and border protection in 
line with public sentiment. This leads the government to adopt unfriendly law and policy to 
deter the boat people.85  
It is to be noted that the Commonwealth of Australia Constitution Act 1900 (Australian 
Constitution) is the supreme law of Australia.86 In fact, Australia is a federation of states where 
each has its own constitution, government and laws. The Australian Constitution was created 
as a settlement under which the previous colonies came together as states in a federation.87 
Part V of the Constitution empowers the Parliament to pass legislation. Section 51 provides 
details of the legislative powers of the Parliament, declaring that the Parliament has power to 
make laws for the peace, order and good government of the Commonwealth with respect to the 
naval and military defence of the Commonwealth,88 naturalisation and aliens,89 immigration 
and emigration90 and in respect of external affairs.91 Section 52 also confers exclusive powers 
on the Parliament to make any law for peace and order. Further, s 61 of the Constitution creates 
the executive power. Section 61 provides that: 
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The executive power of the Commonwealth is vested in the Queen and is exercisable by the Governor-
General as the Queen’s representative, and extends to the execution and maintenance of this Constitution, 
and of the laws of the Commonwealth.  
The scope of the executive power has never been defined under the Constitution.92 The 
executive power is described as the ‘inherent power’93 and the ‘nationhood power’.94 Peta 
Stephenson notes that ‘The meaning of s 61 can only be properly understood if it is considered 
in the light of British constitutional history, conventions and the common law’.95 In fact, the 
executive enjoys a vast power to perform all the actions of government.96 In Victoria v 
Commonwealth and Hayden (AAP Case),97 the nature of the executive power was examined. 
In the case Mason J opined that executive power of government means ‘a capacity to engage 
in enterprises and activities peculiarly adapted to the government of a nation and which cannot 
otherwise be carried on for the benefit of the nation’.98 
This study has found that refugee issues are a federal concern that has come to dominate the 
political agenda in Australia, with the government adopting restrictive policy to manage the 
issues. The study now turns to Australia’s boat refugee policy and will examine how the federal 
government has dealt with the boat refugees in practice.   
 
3.2.4.1 1976-2001: Detention Policy on Boat Refugees 
 
According to the report of the Parliamentary Library of Australia, the arrival of refugee boats 
in Australia is divided into three waves.99 The first wave of boat people was during 1976-1981; 
the second wave was during 1989-1998 and the third wave was during 1999-2013.100 In the 
first wave, 2,059 Vietnamese boats arrived in Australia.101 In the second wave 6,845 boat 
refugees arrived, mainly from Cambodia, Vietnam and Southern China.102 And in the third 
wave, total  56,136 boat refugees landed in Australia, mostly from the Middle East with the 
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assistance of ‘people smugglers’.103 In 1989 the UNHCR initiated an international agreement 
– the Comprehensive Plan of Action (CPA) which aimed to solve the Vietnamese boat refugee 
crisis by either resettling the Indochinese boat refugees in a third country or repatriating them 
into the country of origin.104 According to the CPA, Australia accepted 16,800 Vietnamese 
boat people through the ‘offshore’ humanitarian program, with the last Vietnamese boat 
arriving in Australia in August 1981.105 However, during the second wave of boat people, 
especially those who arrived from Cambodia, it was discovered that not all the boat people 
were ‘bona fide’ refuges – many of them were ‘economic refugees’.106 As a consequence, in 
1992 the Keating government adopted the policy of mandatory immigration detention for 
unlawfully arrivals of boat people, which was made law by the Migration Amendment Act 
1992.107 Prior to 1992, detention decisions in respect of unauthorised boat influxes were on a 
discretionary basis under the Migration Act 1958 (s 38).108 According to the Refugee Council 
of Australia, it is estimated that almost all (2,011) boat refugees were given refugee status 
between 1976 and 1981;109 and between January 1976 and June 2015 it is estimated that 30,400 
boat refugees were given protection.110 
3.2.4.2 Operation Relex 
 
‘Operation Relex’ was introduced after the Tampa affair111 of 2001, where  the Howard 
government implemented a number of policies and mechanisms regarding the irregular 
migrants. These are known as the ‘Pacific Solution’. The Operation Relex policy was 
introduced under the Pacific Solution.112  
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As part of the changes, the Border Protection (Validation and Enforcement Powers) Act 2001 
was adopted.113 The purpose of the Act is to safeguard the domestic legal actions that are taken 
in relation to foreign vessels within the territorial sea of Australia.114 
The Act has ex post facto effect. According to its Preamble the aim of the Act is to validate the 
actions of the Commonwealth and others in relation to the MV Tampa and other vessels, and 
to increase powers to protect Australia’s borders. The operation of the Act was the 
responsibility of the Australian Defence Force (ADF) under ‘Operation Relex’. It was an 
interdiction program, initiated on 28 August 2001 as part of the Pacific Solution. 
Operation Relex greatly changed Australia’s asylum policy in relation to unauthorised boat 
arrivals. The policy extended the government’s deterrence action up to the high seas.115 Earlier, 
the Australian Navy only intercepted unauthorised boats that were ‘inside’ Australian waters 
and guided them to the Australian harbors.116  
Under Operation Relex, the Royal Navy would issue a warning to an incoming unauthorised 
migrant boat to sail back from the Australian maritime zone, and redirect the vessel. However, 
if the boat ignored the warning, the vessel would be towed to international waters,117 and the 
asylum applications were not considered.118  
Operation Relex commenced on 3 September 2001.119 Its strategic goal was border protection: 
to prevent unauthorised vessels from entering into Australian waters when their target was to 
arrive on Australian land. Under this policy, the Australian Navy intercepted suspected illegal 
entry vessels (SIEVs). Its aim was to prevent unauthorised vessels from crossing into 
Australia’s so-called ‘contiguous zone’.120 The objective of Operation Relex was a deterrence 
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strategy.121 Its goal was that ‘at no stage … unauthorised arrivals … have access to the 
Australian migration zone’.122 
 
Operation Relex faced serious criticisms from academics123 and news media.124 According to 
the parliamentary report - A Certain Maritime Incident, several vessels (SIEV 4, 6, 10 and X) 
sunk during the duration of the policy, with many asylum seekers dying at sea.125 The Senate 
Committee report stated that the policy ignored human rights and the value of human rights, in 
direct conflict with Australia’s obligations under the SOLAS 1974.126 In particular, in October 
2001 the ‘children overboard’ incident drew more controversy to the Operation Relex policy. 
Media footage showed HMAS Adelaide intercepting a wooden Indonesian fishing vessel, called 
SIEV 4. During the interception process, SIEV 4 sank and drowning asylum seekers from the 
boat made a desperate attempt. In doing so, it was claimed that they threw their children off 
the boat and into the sea.127 According to the Senate Committee Report, a total of 353 boat 
people died during the SIEV 4 disaster, including 65 men, 142 women and 146 children.128  
As a consequence, Operation Relex ended on 13 March 2002.129 During its operation, it 
intercepted 12 asylum boats. Four boats were towed back to Indonesia despite the protests of 
the asylum seekers.130 Thereafter, Operation Relex II was launched and continued until 17 July 
2006.131 According to the Parliamentary Library report, only five boats were turned back 
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between 2001 and 2003 during Operation Relex II.132 And one boat, SIEV 14, was turned back 
to Indonesia during the operation’s five and half years duration.133 
3.2.4.3 Operation Sovereign Borders 
 
During the 2013 federal election campaign, Operation Sovereign Borders was the top agenda 
item of the Coalition government (a political alliance of the Liberal-National Party 
coalition).134 During the campaign the Coalition government stated that since 2007 the Labor 
government had failed to maintain border protection and national sovereignty. As a result, the 
Coalition adopted a strong policy on border protection. As a key point of the campaign it was 
said that ‘if elected, a Coalition government will establish a military-led response to combat 
people smuggling and to protect our borders – Operation Sovereign Borders’.135 The 
commitment was to ‘stop the boats’.136 Earlier in 2001, during an election campaign launch in 
Sydney, Prime Minister John Howard had declared that ‘we will decide who comes to this 
country and the circumstances in which they come’.137 Later, in 2013 the Coalition party won 
in the election and Tony Abbott became the Prime Minister of Auatralia; the government 
implemented the ‘Operation Sovereign Borders’ that commenced  on 18 September 2013.138  
Operation Sovereign Borders is an armed-forces-led border security program; its aim was to 
protect Australian borders from maritime arrivals.139 The objective is that ‘anyone who tries to 
come to Australia by boat without a visa will be turned back to their country of departure, 
settlement in Australia will never be an option’.140 The policy ensures increased security of 
Australian borders. This is achieved through a policy of strong deterrence. The key message is 
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to create ‘panic’ for irregular immigrants who try to arrive in Australia by boat – they will 
never be resettled in Australia.141  
Although Operation Sovereign Borders is similar to its predecessor ‘Operation Relex’, it is 
unique in two aspects: primarily, it ensures the safety of life at sea and strict return of irregular 
migrants (a number of lifeboats were added to the operation); and additionally, the policy 
extends to return vessels to places of origin, such as Sri Lanka.142 Under the policy, the terms 
‘turnbacks’, ‘take-backs’, ‘turnarounds’ and ‘push backs’ are used interchangeably.143 
According to the Parliamentary Library report, from December 2013 to June 2018, 33 boats 
arrived in Australian waters and were turned back and pushed back under the policy.144 It has 
been claimed by Schloenhardt and Craig that Operation Sovereign Borders is an effective 
policy from Australia’s point of view in three ways: first, it is policy in denying entry of 
irregular migrant boats into Australia; secondly, it is a deterrence policy as the irregular boats 
are turned back out of Australian maritime zones and pushed into international water zones; 
therefore, Australian avoids its international responsibility on refugees; and finally, the 
Australian government claims that the stopping and turning back of boats saves the lives of the 
unauthorised migrants who would otherwise drown. According to one report, between 1998 
and 2013 approximately 1,550 people died during unauthorised voyages to Australia.145 
 
3.2.5. Australia’s Regional Arrangements for Intercepting Boat Refugees  
3.2.5.1 The Pacific Solution, Tampa Case and Australian Policy on Boat Refugees 
 
As noted earlier (section 3.2.4.2), in 2001, especially after the Tampa affair, the number of boat 
arrivals increased in Australia. As a consequence, the Howard government announced the 
‘Pacific Solution’. The Pacific Solution policy was also known as the ‘Pacific Plan’ and 
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‘Pacific Strategy’.146 It is the Tampa affair that ‘gave birth to the infamous “Pacific 
Solution”’.147  
Before examining the Pacific Solution policy, the Tampa affair will be examined. It is an 
important academic subject regarding the boat refugees.148 It displays the treatment given by 
the Australian government to boat refugees in distress at sea, with Australia making a great 
effort to decline the rights of entry of the boat refugees into its territory. The Tampa incident 
reveals how the Australian government refused the boat refugees despite its humanitarian 
commitments under international law including refugee law and international maritime law. 
The Tampa incident brought together international law, human rights, executive powers and 
court decisions. The facts of the case are as follows.149 
On 22 August 2001 the MV Tampa, a Norwegian-flagged container ship, was on voyage from 
Western Australia to Singapore via the Indian Ocean under the command of Captain Arne 
Rinnan; the ship was permitted to carry 50 persons. When the ship was travelling between 
Christmas Island and Indonesia, it received a distress call from the Australian Canberra Rescue 
and Coordination Centre (AusSAR) that informed that a vessel was sinking including around 
80 passengers and issued a request to render assistance to the distressed boat. In response, the 
MV Tampa changed its direction and travelled to rescue the boat. On Sunday, 26 August 2001, 
the master found a 20-metre wooden, overloaded and unseaworthy Indonesian fishing boat, the 
Palapa, with 433 ‘boat people’ (including 26 females, three of whom were pregnant, and 43 
children). Most of the passengers were Afghan asylum seekers, and when located they were 
around 158 miles from Indonesia and 85 miles from Australia’s Christmas Island. The 
distressed persons were boarded to the Tampa. However, the actual location of the rescue area 
was within the Indonesian search and rescue zone. The shipmaster asked the Australian Coast 
Guard where to sail with the boat refugees, but did not receive any clear answer of it, rather he 
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received ‘don’t know’ from the Coast Guard. As a result, the Tampa’s captain, Arne Rinnan, 
decided to navigate to Merak, the closest port of Indonesia which had facilities to dock the 
large vessel. But, some of the rescued persons threatened to commit suicide if they were 
reverted to Indonesia; others moved onto the ship’s bridge, and demanded to sail to Christmas 
Island. The captain notified the Australian Coordination Centre about the situation and changed 
its direction to Australian territory (Christmas Island) under the duress. When the Tampa was 
close to the destination, the Australian authorities refused to allow the ship at the port and 
ordered it to stop outside Australian territorial waters (12 nautical miles, off the coast of 
Christmas Island); and also directed the captain to travel back to Merak (Indonesia) with the 
asylum seekers. The captain was threatened by the Australian authority that he should follow 
the instruction to avoid any criminal offence.  
 
On 27 August, the Australian government closed the port of Christmas Island to prevent 
disembarkation. However, the captain of the Tampa notified the Australian authorities about a 
shortage of food and water and sick persons on board. He repeated request for food and medical 
assistance to the Australian authorities. The requests were acknowledged, but there was no 
reply. In the meantime, some of the asylum seekers became very sick and unconscious. The 
rescued boat people informed the shipmaster that they would start jumping overboard if no 
medical assistance was being provided.  
 
The shipmaster noticed that the ‘situation was getting out of hand’. So with no other alternative, 
on 29 August the captain sent a distress message and sailed into Australian territorial waters, 
stopping around four nautical miles from Christmas Island (Flying Fish Cove). Immediately 
after, within two hours, Australian Special Armed Services Troops (Australian Defence Force) 
took control over the ship and informed the shipmaster that he breached the Australian law 
because the passengers of the ship had no valid visa to enter Australian territory. After the 
primary investigation it was decided that none of the passengers needed emergency medical 
assistant and the ship was ordered to leave Australian waters with the asylum seekers. 
Thereafter, the Norway and Australian governments were involved in an argument about the 
Tampa affair. Norway claimed that the ship was unfit for international voyage and Australian’s 
actions towards the asylum seekers were inhuman and it violated international law. In response 
the Australian Prime Minister said that the Norwegian authorities were responsible for 
receiving the boat refugees as - the ship was registered in Norway, the shipmaster was from 




On the evening of 29 August, the Australian government took further action to refuse the 
asylum seekers. Very swiftly Prime Minister Howard introduced the Border Protection Bill 
2001 into Parliament. The Bill empowered the government to remove any foreign ship in 
Australian territorial waters with retrospective authority and immediate effect. The Bill was 
especially targeted to removing the Tampa ship. But on 30 August the Bill was criticised and 
rejected by the Senate. On the same day, the Norwegian Ambassador went to see the rescued 
persons and they collectively applied for asylum status in Australia.  
 
In fact, the Tampa incident involved some complex issues of international law and Australian 
domestic law. International maritime law provides the obligation to rescue at sea (UNCLOS 
III, Article 98(1); SOLAS Convention, Chapter V, Regulation 33(1)); and states are under an 
obligation to protect refugees under the non-refoulement principle (Article 33(1) of Refugee 
Convention). Under the modern law of the sea, a coastal state has authority to refuse entry of a 
vessel if it carries illegal immigrants or violates domestic laws (Article 25 of UNCLOS III).150 
Furthermore, a state has right to expel or return refugees (refouler) and in particular a ‘mass of 
influx persons’ on the grounds of national security (Article 33(2) of the 1951 Refugee 
Convention).151 Whether the 433 asylum seekers of the Tampa would be considered a ‘mass 
flux or large scale of influx’ is not clear in international law.152 Moreover, under Australian 
law, the executive has power to refuse unauthorised refugee boats to its ports; and the question 
of domestic implementation of the international Refugee Convection in Australia needs to be 
considered153 In addition, even though international law impose an obligation on a shipmaster 
to rescue distressed persons at sea, there is no obligation of a coastal state to accept the asylum 
seekers. In the Tampa situation, Australia took advantage of the gaps in international law. It 
argued that Norway was responsible to protect the boat refugees as the flag state of the Tampa 
was Norway and Indonesia was responsible for disembarkation of the rescued persons as the 
‘nearest feasible port’.154 
 
                                                 
150 Willheim, ‘MV Tampa: The Australian Response’ (n 111) 163-178.  
151 International refugee law and international maritime law are discussed in detail in Chapter 2 of this thesis.  
152 Chantal Marie‐Jeanne Bostock, ‘The International Legal Obligations owed to the Asylum Seekers on the MV 
Tampa’ (2002) 14(2-3) International Journal of Refugee Law 279, 292.  
153 Willheim, ‘MV Tampa: The Australian Response’ (n 111) 178-190.  
154 Savitri Taylor, ‘The Pacific Solution or A Pacific Nightmare? The Difference Between Burden Shifting and 
Responsibility Sharing’ (2005) 6(1) Asian-Pacific Law and Policy Journal 1, 5.  
122 
 
 On 31 August, human rights groups filed a writ case under habeas corpus155 in the Federal 
Court of Australia.156 On 1 September, the Australian government made an ad hoc decision, 
ignoring the international law, and tried to solve the Tampa crisis with the help of neighbouring 
countries. Australia reached agreements with Nauru and New Zealand under which the asylum 
seekers of the Tampa would be transferred there. New Zealand agreed to receive 150 asylum 
seekers and the rest of the rescued asylum seekers would be removed to Nauru. After the 
assessment, if there were valid claims then the asylum seekers would be moved to Australia 
from Nauru or shifted to other countries for settlement. Australia agreed to bear the full cost of 
Nauru’s participation in this arrangement.157 Thus, with these bilateral agreements, Australia’s 
initial objective that ‘no asylum seeker aboard the Tampa was to set foot on Australian soil’ 
was fulfilled.158 
 
On 3 September the boat people were transferred from the Tampa to HMAS Manoora and then 
started voyage to Nauru. Following this the Tampa was permitted to return to its original 
commercial journey.  
 
On 11 September, after several days hearing the case, Justice North, the trial judge in the 
Federal Court, gave judgment in favour of the boat refugees. He held that the Australian 
government had illegally detained the rescued people from the Tampa and ordered their release. 
In the verdict the court concluded that ‘rescuees are entitled to be released by the respondents 
and brought to the Australian mainland’.159 
 
Thereafter, the Australian government on an urgent basis filed an appeal against the Tampa 
decision to the Full Court of the Federal Court. The date of appeal hearing was 13 September 
2001 and the date of judgment was 18 September 2001. The Federal Court in Ruddock v 
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Vadarlis160 overturned the decision of Justice North. The key issues on this appeal were (French 
J):  
 
(1) Whether the executive power of the Commonwealth authorised and supported the expulsion of the  
rescuees and their detention for that purpose; and  
(2) If there was no such executive power, whether the rescuees were subject to a restraint attributable to 
the Commonwealth and amenable to habeas corpus.161 
 
In the appeal decision the Court was divided. The majority of judges, Beaumont J and French 
J, concluded that the Commonwealth acted according to s 61 of the Constitution and there was 
no violation of law. French J (Beaumont J concurred) deliberated that ‘the executive power can 
be abrogated, modified or regulated by laws of the Commonwealth’.162 The executive power 
was expressed in a written Constitution.163 The executive power covered ‘a wide range of 
matters, some of greater importance than others’. It is connected with national sovereignty.164 
French J further expressed that ‘the power to determine who may come into Australia is so 
central to its sovereignty’.165 A state has authority to remove aliens from its territory; and ‘the 
way in which the right to expel or to refuse entry is exercised, whether by legislative or 
executive means, may vary according to the constitutional mechanisms of particular states’.166 
 
French J also expressed his view on international refugee law. His Honour opined that Australia 
has obligations under international law by virtue of the 1951 Refugee Convention and the 1967 
Protocol. The treaties were entered into by the executive on behalf of the nation. But they are 
not part of the domestic law of Australia. His Honour propounded that ‘In this case, in my 
opinion, the question is moot because nothing done by the Executive on the face of it amounts 
to a breach of Australia’s obligations in respect of non-refoulement under the Refugee 
Convention’.167 
 
Chief Justice Black delivered the dissenting verdict in the judgment.168 In his view, ‘as a 
general principle of law, there is no executive authority, apart from that conferred by statute, 
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to subject anyone in Australia, citizen or noncitizen, to detention’.169 Black CJ further opined 
that the executive cannot eject a person from Australia without statutory power. It is doubtful 
whether that norm applies to unlawful non-citizens.170 He further asserted that during 
peacetime, the entry of unlawful non-citizens only originates from statute.171 In the conclusion 
of the view of the prerogative power, Black CJ further declared that it is a doubtful and 
uncertain in modern common law whether prerogative has any powers to exclude the non-
citizens as ‘there are no previous modern instances of its exercise’.172 He further submitted his 
opinion that even if it doubtful, if is accepted that executive power may exclude aliens in time 
of peace, but the question arises as to ‘whether s 61 of the Constitution provides some larger 
source of such a power’.173 He further observed that the Parliament would decide who would 
be welcomed and denied in Australia. It would be a ‘strange intention’ if the executive enjoys 
a parallel unregulated system.174 Exclusion, entry and expulsion of aliens should be operated 
by the Act of Parliament, not by executive power.175 Chief Justice Black also opined that under 
the Refugee Convention Australia has an obligation to refugees.176 However, by the 
amendment of the Migration Act 1958, Australia extends its control to sea borders as the long 
title of the amendment is ‘the entry into, and presence in, Australia of aliens, and the departure 
or deportation from Australia of aliens’.177 Moreover, the Nauru/New Zealand arrangements 
were a ‘continuation of control or custody’ of the rescued persons by the executive order.178 
Thus, the question arises whether the rescued people are free to go anywhere or whether they 
are detained.179 And finally Black CJ supported the trial judge’s view and held that the rescued 
persons were detained by the appellants (executive) and the detention was unlawful.180 
 
However, after the ad hoc solution of the Tampa incident, the Australian government quickly 
moved to a ‘comprehensive new border protection regime’.181 On 26 and 27 September the 
Australian Parliament passed seven bills (entitled ‘Migration Amendment’, ‘Migration 
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Legislation Amendment’ and ‘Border Protection’)182 that created a new statutory framework 
for controlling asylum seekers, known as the ‘Pacific Solution’.183 Pursuant to the Pacific 
Solution policy, unauthorised asylum seeker boats or irregular maritime arrivals (IMAs) were 
intercepted (generally by the Australian Navy) and transferred to offshore processing centres 
on Nauru and Manus Island in Papua New Guinea.184 Before that, Nauru and Papua New 
Guinea had become Australia’s offshore processing centres under the legislative framework 
created by s 198A of the Migration Act 1958 (Cth). The main purpose of the ‘new regime’ was 
that unauthorised boats would not be allowed to land on the soil of Australia. Asylum 
applications must be submit through an ‘off-shore’ procedure.185 However, prior to this, 
Australia negotiated with other states in the Pacific region, namely, East Timor, Kiribati, Fiji, 
Palau, Tuvalu, Tonga and France (in relation to France Polynesia), but could not reach any 
agreement.186  
 
The Pacific Solution involved three phases: first, it declared excised areas of Australia’s 
‘migration zone’ in which an asylum seeker was prohibited from bringing legal action against 
removal for ‘unauthorised maritime entry’.187 Secondly, refugee boats were transferred to a 
safe third country for processing of their asylum applications where the asylum seekers were 
held in detention camps.188 Thirdly, the government was given wider power to search, detain 
and intercept any unauthorised boat that attempted to enter into Australia’s jurisdiction.189 
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To implement the Pacific Solution, Australia signed an MOU with Nauru190 and Papua New 
Guinea.191 As a consequence, Australia paid and operated the offshore processing centres in 
Nauru and Papua New Guinea which operate as Australia’s immigration detention centres.192  
In accordance with the policy, Australia substantially shifted its obligations and responsibilities 
in respect of boat refugees to the detention centres of Nauru and Papua New Guinea through 
an extraterritorial processing system, with refugees mainly arriving from Indonesia by boat.193 
In fact, this policy was directly influenced by the USA’s Caribbean Plan.194 Moreover, it was 
continuation of Australia’s denial asylum policy that began during Indo-Chinese boat refugee 
crisis.195 Thus, Ryan notes that: 
Australia’s ‘Pacific solution’ again shows how the desire to avoid international and domestic legal 
guarantees can lead to extraterritorial immigration control practices. The occasional tow-backs to 
Indonesia were plainly motivated by the desire to avoid any legal responsibility for asylum seekers and 
recognised refugees. More importantly, Australia’s introduction of extraterritorial processing was 
designed to avoid rights of access to domestic courts.196 
 
The Pacific Solution continued until February 2008. A total of 1,637 people were detained in 
the Nauru and Manus detention centres between 2001 and 2008.197  
The Pacific Solution is significant in two respects. First, Australia gave a clear message to the 
world that unauthorised asylum boats would be intercepted at sea and the refugees never 
welcomed to settle in Australia. Secondly, Papua New Guinea and Nauru provided the 
detention centres and permanent home of the boat refugees, even though the boat refugees’ 
ultimate target was to arrive Australia.198  
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The Pacific Solution was not a ‘safe’ and ‘effective’ solution. Under the policy the right of 
‘illegal entry or presence’ of a refugee (Article 31 of Refugee Convention) was denied. Other 
refugee law obligations were also violated under the policy,199 particularly the practice of ‘push 
back’ and the interdiction of refugee boats to Indonesia breached the non-refoulement 
principle; moreover, the human rights situation in Indonesia was not satisfactory.200 The Pacific 
Solution was arguably a policy of arbitrary detention, discrimination, and violation of human 
rights and refugee law. Therefore, it has been argued that it is not a ‘good model to follow’.201 
Australia’s bilateral agreement with Papua New Guinea was examined in the courts.202 Papua 
New Guinea’s opposition leader, Belden Norman Namah, challenged the legality of the 
offshore ‘regional processing’ centre of Manus Island (around 300 kilometres off the coast of 
the main island of Papua New Guinea), where the asylum seekers were detained under the 
Pacific Solution agreement with Australia. On 26 April 2016, the Supreme Court of PNG in 
Namah v Pato203 unanimously decided in a panel of five judges that the detention camp on 
Manus Island, funded by Australia, was unconstitutional according to the Papua New Guinea 
Constitution.204 The Court ordered that: 
Both the Australian and Papua New Guinea governments shall forthwith take all steps necessary to cease 
and prevent the continued unconstitutional and illegal detention of the asylum seekers or transferees at 
the relocation centre on Manus Island and the continued breach of the asylum seekers or transferees 
Constitutional and human rights.205 
As a result, Australia’s extraterritorial detention and regional processing system in PNG 
became unlawful by the decision of the Court.206 However, on the same date, in response to 
the judgment, the Home Affairs Minister of Australia stated in a media release that: 
 
This is a decision of the Supreme Court of Papua New Guinea. Australia was not a party to the legal 
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proceedings. It does not alter Australia’s border protection policies – they remain unchanged. No one 
who attempts to travel to Australia illegally by boat will settle in Australia … People who have attempted 
to come illegally by boat and are now in the Manus facility will not be settled in Australia.207 
 
The legality of the detention centre on Manus Island was also challenged under Australian law, 
with the legislative and executive power of the Australian government tested in the Plaintiff 
S195/2016 Case.208 The validity of Australia’s involvement in the regional processing 
arrangements was examined by the High Court of Australia. The question to be decided was 
whether the actions of the Australian government would be invalid under Australian law 
according to the landmark decision of the PNG Supreme Court in Namah v Pato.209  
 
The facts of the Plaintiff S195/2016 Case was that the plaintiff was an Iranian national, who 
entered the migration zone at Christmas Island and became an ‘unauthorised maritime arrival’ 
within the meaning of the Migration Act 1958 (Cth).210 He was taken to Papua New Guinea by 
Australian officials and sent to the ‘regional processing country’ under the s 198AB(1) of the 
Act.211 The plaintiff’s refugee application was unsuccessful under PNG law and he was kept in 
custody.212 In the meantime, the PNG Supreme Court in Namah v Pato held that the detention 
centre was invalid under the Constitution.213 Subsequently, influenced by the decision, the 
plaintiff filed a case in Australia to examine the validity of the MOU and the regional 
resettlement arrangement with PNG.214 
 
The High Court in Plaintiff S195/2016 unanimously rejected the plaintiff’s case, where the 
plaintiff claimed that the Australian administration could only be exercised outside of Australia 
– if it is lawful in the applicable foreign state.215 The decision established that Australia has 
authority to establish and maintain its offshore immigration detention centre despite the 
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rejection of the Supreme Court of PNG in Namah v Pato.216 The decision exposes the court’s 
inability to restrain government policy that extremely undermines liberty and human rights of 
refugees – the rights that are ensured by international legal instruments, which Australia is 
committed to ensure.217 The judgment has established that even though an Australian citizen 
enjoys the highest level of access to justice and human rights, the situation is different for the 
unauthorised boat arrival (due to the mandatory offshore immigration detention established 
under the domestic law). As a result, there is a clear conflict between the international human 
rights standard and domestic jurisprudence.218 In fact, as a party of international refugee law, 
UNCLOS III and core international human rights conventions,219 Australia has an obligation 
to ensure the rights of refugee and asylum seekers. The UN Working Group on Arbitrary 
Detention has observed Australia’s refugee law and policy and criticised it for being in breach 
of international human rights law.220 
 
On 31 October 2017, Australia’s offshore immigration detention camp in Manus Island (also 
known as ‘Australia’s Guantanamo’) was closed according to the court order of the PNG 
Supreme Court, and 600 detainees were forced to shift to other places.221 
 
In Plaintiff M68-2015 v Minister for Immigration and Border Protection the regional 
processing detention camp of Nauru was also challenged in the High Court of Australia where 
the plaintiff filed a prohibitory injunction, inter alia, on the ground that the offshore detention 
centre in Nauru was illegal. The High Court dismissed the case by majority decision (6:1) and 
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held that s 198AHA of the Migration Act 1958 empowers the government to run the regional 
processing centre.222 
Apart from the Pacific Solution policy, Australia also established bilateral arrangements with 
regional states to manage boat refugees. The next part of this research focuses on the bilateral 
arrangements.  
3.2.5.2 Bilateral Agreements with Regional Countries  
(A) Australia and Cambodia 
 
In 2014 the Australian government faced political pressure in relation to relocating boat people 
to PNG and Nauru.223 The two countries expressed that they would accept some of the asylum 
seekers from Australia but were not prepared to accept all of them.224 In response, Australia 
searched for an alternative country to transfer the asylum seekers from PNG and Nauru.225 
Finally on 26 September 2014, Australia and the Kingdom of Cambodia (Cambodia) signed a 
memorandum of understanding (MOU) relating for the settlement of refugees in Cambodia and 
related Operational Guidelines.226 Under the MOU, the asylum seekers, who originally tried to 
reach Australia by boat, but were subsequently transferred to the Nauru under the Pacific 
Solution, would be resettled in Cambodia on the basis of permanent settlement.227 The 
permanent settlement would only be applicable to persons who were already recognised as 
refugees in Nauru and voluntarily accepted in writing the resettlement option to Cambodia.228 
The Cambodian government signed the resettlement agreement with Australia to accept the 
asylum seekers in exchange for money.229 According to the agreement, Australia would bear 
the direct cost of the agreement which included assisting Cambodia to establish appropriate 
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arrangements for the refugees to re-establish their lives, including health insurance and 
temporary accommodation.230 Australia would also be responsible for the cost of the travel of 
Cambodian officials to the Republic of Nauru to provide information on the living conditions, 
customs, traditions, culture and religion of Cambodia to the refugees who might be settled.231 
 
The MOU between Cambodia and Australia stated that the objective of the agreement was to 
‘expand protection opportunities and durable solutions for Refugees in the Asia-Pacific 
region’;232 and to ‘demonstrate the importance of regional cooperation on Refugees’ settlement 
in accordance with the Refugees Convention’;233 However, human rights groups, especially 
Human Rights Watch, pointed out that Cambodia had a poor human rights record.234 It was 
unclear how the rights of refugees would be guaranteed in Cambodia. Moreover, the actual 
purpose of the MOU was not ‘responsibility-sharing’ between the parties, but rather to shift 
Australia’s responsibility for boat refugees to other countries.235 The UNHCR expressed its 
serious concern about the Australia-Cambodia agreement on the relocation of the refugees. It 
maintained that this practice of relocation of refugees ‘could set worrying precedent’.236 
António Guterres, the UN High Commissioner for Refugees, remarked that ‘this is a worrying 
departure from international norms … It’s crucial that countries do not shift their refugee 
responsibilities elsewhere’.237 This was not the ‘global refugee system’ of ‘international 
responsibility sharing’.238 In fact, the Australia-Cambodia violates the spirit of international 
refugee law, especially the non-refoulement principle (Article 33) of the 1951 Refugee 
Convention, and ‘international co-operation’ and the ‘burden-sharing’ commitment as per the 
Preamble of the Convention. Cambodia was not the destination country for the boat refugees. 
Their targeted land was Australia. However, under the agreement with Cambodia, Australia 
provided a direct financial contribution to Cambodia of A$55.5 million for the refugee 
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arrangement and in return Cambodia agreed to accept the refugees.239 The ‘true burden-
sharing’ of refugee protection does not shift by monetary agreement. Other actors are involved 
as well, such as - the UNHCR, and the human rights situation and domestic refugee protection 
system of the receiving country need to be assessed. 240After considering the evidence, this 
study contends that the ‘Australia-Cambodia deal’ not only ignores international refugee law, 
but also indicates a gap in the protection regime, where a state’s obligations to refugees has 
been transferred to other country through direct financial dealing.  
The MOU was concluded initially for four years.241 Only seven asylum seekers resettled to 
Cambodia under the deal. The agreement expired on 26 September 2018. The Australian 
government has not yet declared any plan to continue the deal.242 The arrangement faced severe 
criticism. It was described as ‘collapsed’243 and a ‘ridiculous’ plan that cost just over A$55 
million.244  
Apart from the Australia-Cambodia refugee agreement, Australia also made an agreement with 
Malaysia to shift its responsibility for refugees.  
(B) Australia and Malaysia 
 
On 25 July 2011, the governments of Australia and Malaysia signed a bilateral agreement for 
the transfer and resettlement of asylum seekers between the two countries.245 The Operational 
Guidelines to Support Transfers and Resettlement (Operational Guidelines) were also 
issued.246 The asylum seekers would be transferred from Australia to Malaysia under sub-s 
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198A(3) of the Migration Act 1958 (Cth).247 During the negotiation process of the agreement, 
the International Organization for Migration (IOM) and the Office of the UNHCR were also 
involved.248 The bilateral agreement was achieved under the Regional Cooperation 
Framework of the Bali Process.249  
Under the agreement, Australia would transfer a maximum of 800 asylum seekers to 
Malaysia.250 In response, Australia agreed to resettle 4000 recognised refugees from 
Malaysia.251 The agreement was effective for four years from the date of signature.252 It applied 
to the asylum seekers who had arrived irregularly by sea in Australia or been intercepted at sea 
by the Australian authorities in the course of attempting to reach Australia.253 The Australian 
government agreed to bear all the costs254 and Malaysia agreed to provide all required 
assistance for the disembarkation and transfer of transferees.255 The agreement would be 
performed according to the countries’ respective international obligations.256 The agreement 
provided that: 
Operations under this Arrangement will be carried out in accordance with the domestic laws, rules, 
regulations and national policies from time to time in force in each country and in accordance with the 
Participants’ respective obligations under international law.257 
 
However, the Australia-Malaysia agreement put into question Australia’s obligations under 
international and domestic law.258 In Plaintiff M70/2011 v Minister for Immigration and 
Citizenship (Malaysian Solution Case), the validity of the agreement was examined by the High 
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Court of Australia.259 The plaintiff filed proceedings against their transfer from Australia to 
Malaysia. The key question was whether Australia, as a party to the Refugee Convention, could 
involve with a State who is not a party to the Convention (i.e. Malaysia) and had no domestic 
law for refugees; in other words, Malaysia had no obligations under international law or 
domestic law.260 The Full Bench of High Court, by majority (6:1; Heydon J dissenting) 
declared a permanent injunction on the Australia-Malaysia agreement.261 The Court ruled that 
the Minister cannot sign an agreement for refugee resettlement with a country unless that 
country has international legal obligations or its domestic law ensures effective procedures for 
refugee protection.262 
In Plaintiff M70/2011 the High Court severely criticised Australia’s non-compliance with the 
non-refoulement obligation of Article 33(1) of the Refugee Convention. The judgment 
particularly noted Australia’s various extraterritorial systems against refugees.263 Kiefel J 
pointed out that ‘The mechanisms chosen in Australia have varied from time to time’.264 
However, the obligation under the Refugee Convention does not have any automatic status 
under Australian domestic law.265 The Court also remarked that ‘No such obligations, of non-
refoulement or to determine a claim to refugee status, are expressly stated in the Migration 
Act’.266 The Plaintiff M70/2011 Case is a milestone against Australia’s bilateral refugee 
transfer agreements. Sasha Lowes observes that the decision is ‘an important victory for asylum 
seekers’.267 In fact, with its Plaintiff M70/2011 decision the High Court reminded Australia 
that it should respect the international commitments that it has agreed to.  
 
 
                                                 
259 Plaintiff M70/2011 v Minister for Immigration and Citizenship; Plaintiff M106/2011 v Minister for 
Immigration and Citizenship [2011] HCA 32 (31 August 2011).  
260 Foster (n 258) 11-12.  
261 Plaintiff M70/2011 v Minister for Immigration and others (n 259) [68-69], [137-148], [258-259]. 
262 High Court of Australia, ‘Judgment Summary: Plaintiff M70/2011 v Minister For Immigration And 
Citizenship’, 31 August 2011 <http://www hcourt.gov.au/assets/publications/judgment-summaries/2011/hca32-
2011-08-31.pdf>; Naomi Hart, Case Notes: Plaintiff M70/2011 v Minister for Immigration and Citizenship; 
Plaintiff M106/2011 v Minister for Immigration and Citizenship [2011] HCA 32 (31 August 2011) (2011) 18 
Australian International Law Journal 207.  
263 Sasha Lowes, ‘The Legality of Extraterritorial Processing of Asylum Claims: The Judgment of the High 
Court of Australia in the “Malaysian Solution” Case’ (2012) 12(1) Human Rights Law Review 168, 180.  
264 Plaintiff M70/2011 v Minister for Immigration and others (n 259) [217].  
265 Ibid [218]. 
266 Ibid.  
267 Lowes (n 263) 182.  
135 
 
(C) Australia and the USA 
 
Australia’s regional refugee processing centre on Nauru Island off Papua New Guinea (PNG) 
was closed by the decision of the PNG Supreme Court on the grounds of unconstitutionality.268 
Thereafter, Australia tried to find a new destination to transfer boat arrivals.269 In November 
2016, US President Obama agreed to resettle up to 1,250 refugees from Nauru to the USA.270 
The USA did not ratify the 1951 Refugee Convention but had ratified the 1967 Protocol to the 
Convention, which expressly mentions the application of the provisions of the Refugee 
Convention.271 So, even though the USA is not a party to the 1951 Refugee Convention, under 
the 1967 Protocol it is obliged to ensure refugee protection.272 
The Australia-USA agreement on was agreed at the executive level.273 It did not involve 
parliamentary approval. No detailed information is available on the agreement.274 In 2017, the 
first 54 refugees were transferred from Nauru and resettled in the USA,275 and in January 2018 
58 refugees departed for the USA.276 However, Donald Trump, the current US President, does 
not support the bilateral agreement. Already he has labelled his predecessor’s agreement as 
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‘dumb deal’.277 At present, the USA is not interested in resettling refugees from Nauru.278 
Therefore, it is unclear whether the Trump Administration will continue the agreement with 
Australia in relation to the boat refugees.279 
The next sections of this Chapter examines the US law and policy to the boat refugees followed 
a conclusion of this Chapter. Section 5.8 of Chapter 5 further discusses on the evaluation of 
boat refugee policy of Australia and the United States.  
 
3.3. US Law and Policy on Boat Refugees 
3.3.1. Refugee Law of the US: An Overview  
 
The US has a long tradition in refugee protection. The Immigration and Nationality Act of 
1952280 was the first extensive immigration law of the US (also known as the USA) that 
codified all the national immigration and naturalisation laws in one piece of legislation. The 
1952 Immigration Act is known as the McCarran-Walter Act since those two politicians 
introduced the law in the Senate and House of Representative respectively. The Act was based 
on a quota system (quota preference and limited number), and especially favoured skilled aliens 
and their relatives from European countries. Migrants from Asian, African and Western 
Hemisphere states were not favoured.281 Subsequently, the 1952 Immigration Act was amended 
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by the Immigration and Nationality Act of 1965 (INA; also known as the Hart–Celler Act).282 
The 1965 Act changed the ‘National Origin System’ of 1924 which was a discriminatory 
immigration policy against Asian and non-European states.283  
The 1967 Protocol Relating to the Status of Refugees (the 1967 Protocol)284 was adopted by 
the General Assembly of the United Nations to incorporate the 1951 Refugee Convention.285 
In 1968 the USA signed the 1967 Protocol286 that incorporated the 1951 Refugee Convention. 
Thereafter, the INA was amended by the Refugee Act 1980287 to implement the international 
obligations of the 1967 Protocol into domestic law.288 The 1980 Refugee Act was the first 
parliamentary law in the USA to specifically deal with refugees and asylum seekers and lifted 
previously adopted numerical and geographical limitations.289 In the USA, there are two routes 
to claim refugee status: either as a refugee or as an asylum seeker. In both ways, the applicant 
has to fulfil the condition of the definition. For refugee status, the application must be lodged 
from outside of the USA; and in the case of asylum, the application can be submitted from 
within the USA or after arrival at a port of entry.290 
The INA defines the term ‘refugee’ according to the definition of the 1951 Refugee Convention. 
Under US refugee law: 
‘refugee’ means (A) any person who is outside any country of such person’s nationality or, in the case 
of a person having no nationality, is outside any country in which such person last habitually resided, 
and who is unable or unwilling to return to, and is unable or unwilling to avail himself or herself of the 
protection of, that country because of persecution or a well-founded fear of persecution on account of 
race, religion, nationality, membership in a particular social group, or political opinion, or (B) in such 
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special circumstances as the President after appropriate consultation (as defined in section 1157(e) of 
this title) may specify.291  
Under the INA, the burden of proof lies on the asylum seeker: the applicant must prove that he 
or she was persecuted on one of the grounds of race, religion, nationality, membership in a 
particular social group, or political opinion. To establish the claim, the asylum seeker must 
confirm that the persecutor´s motivations were one of the statutory grounds of the refugee 
law.292 However, in practice it is difficult to establish the motives of the persecutor.293 
 
The INA (§ 208 (b)(2)) states that an alien cannot apply for asylum if (i) the alien was involved 
in persecution of any person; (ii) convicted by a final judgment of a serious crime; (iii) the alien 
committed a serious non – political crime outside the USA before arrival; (iv) where there are 
reasonable grounds for believing that the alien is a danger to security; (v) the alien is engaged 
in terrorist activity under § 212(a)(3)(B)(i) or § 237(a)(4)(B); or the alien was resettled in a 
different country before coming to the USA.294 Article 33 (non-refoulement) of the 1951 
Refugee Convention is the heart of international refugee protection. Although the INA does 
not specifically refer to the term ‘non-refoulement’, § 241(b)(3)(A) places a restriction on 
removal to a country where an alien’s life or freedom would be threatened.295 The section states 
that the Attorney General may not remove an alien to a country if he or she decides that the 
alien’s life or freedom would be threatened in that country because of any of the statutory 
grounds subject to the exception (§ 241(b)(3)(B)).  
 
However, in practice the US Supreme Court is ‘unmoored’ to its international obligation,296 
which indicates a ‘lack of systematic commitment’ in domestic practices; and ‘as a result, the 
United States is seriously out of compliance with the single most important and peremptory 
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norm of refugee law –the prohibition on refoulement’.297 In fact, by the interception at sea 
policy, the US violates the non-refoulement principle.298 The US’s interdiction policy to 
refugee boats  is further examined in sections 3.3.4 and 3.3.5 of this present Chapter.  
As discussed above, even though the US is a party to international refugee law, in practice 
refugee application is considered under their domestic refugee law. From time to time, then, 
numerous laws and policies have been adopted by the US governments to manage the flow of 
refugees. Crucially, after the attacking of the World Trade Centre on 9/11/2001, the US 
introduced the Homeland Security Act of 2002 to tighten its borders. Therefore, the following 
section (3.3.2) focuses on the Homeland Security Act, including other laws and policies that 
affect refugees.  
3.3.2. Homeland Security Act and other Exclusion Policy  
 
In June 1980 the Immigration and Naturalization Service (INS) in the US Department of Labor 
adopted interim rules on refugee and asylum procedure.299 The Final Immigration Rule was 
adopted in 1990. The Final Rule provides a supplementary procedure for determining refugee 
status.300 It ensures two guiding principles. The Final Rule states that the granting of asylum is 
inherently a humanitarian act – that is, distinct from the normal operation and administration 
of the immigration process; moreover, it is an essential requirement to ensure an orderly and 
fair system for the adjudication of asylum claims.301 Thereafter, the Immigration Act of 1990302 
and the Violent Crime Control and Law Enforcement Act of 1994303 made several changes to 
US asylum procedure; in particular, if an alien is convicted under a listed crime as ‘an 
aggravated felony’ then he or she would be ineligible for asylum.304 Subsequently, in 1994 the 
Final Rule of the 1994 Act was published, making major modifications to the asylum 
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adjudication process. As a result, INS asylum officers could not deny any asylum application 
under deportation and exclusion proceedings. As an alternative, either the officers granted the 
applicant asylum or immediately referred the application to immigration judges.305 
Another change of the US’s refugee law was made in 1996. The Illegal Immigration Reform 
and Immigrant Responsibility Act (IIRIRA)306 was adopted in 1996 and considerably amended 
the INA’s asylum procedure due to the fast rising illegal immigration into the nation. The Act 
extended the ground of exclusion. An alien would not be eligible to apply for asylum unless 
the application was filed within one year of coming to the US. In addition, an alien is ineligible 
to apply for asylum if a previous application was denied.307 Moreover, s 235(b)(1)(A)(iii) of 
the INA holds that if Customs and Border Protection (CBP) officers find that aliens are 
inadmissible under s 212(a)(6)(C) or 212(a)(7) then entry would be inadmissible and denied at 
an airport, seaport, or land border checkpoint.308  
Most notably, in 2002 the Immigration and Naturalization Service was authorised to bring 
quick removal proceedings against a ‘newly designated class’ – aliens arriving in the USA by 
sea.309 The ‘Notice Designating Aliens Subject to Expedited Removal’ was extended to ‘certain 
aliens who arrive in the USA by sea, either by boat or other means: (1) who are not admitted 
or paroled, and (2) who have not been physically present in the United States continuously for 
the two-year period prior to the determination of inadmissibility under this Notice’; and (3) 
who are found in the United States within 100 miles of the border within 14 days of entering 
the country, and who had not been admitted or paroled into the United States by immigration 
authority 310 However, as an exception, this policy did not apply to Cuban nationals who arrive 
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in the USA by sea due to other US policies (Cuban Adjustment Act, Public Law 89-732 
(1966)).311 The Notice specifically included boat refugees. It stated that: 
This Notice will ensure that all aliens, with one exception [Cuba], who arrive illegally by sea, whether 
interdicted or not, will be subject to expedited removal. This designation is necessary to remove quickly 
from the United States aliens who arrive illegally by sea and who do not establish a credible fear.312 
The INS stated that this enlargement of power ‘will assist in deterring surges in illegal 
migration by sea, including potential mass migration, and preventing loss of life’.313 As a 
consequence, all aliens who illegally arrived by sea in the US, other than at an authorised port 
of entry, would be subject to expedited removal, expect for Cuban citizens.314 
US immigration procedure was further changed after the 9/11 attack. The INS was abolished 
in 2002 and replaced with the Department of Homeland Security (DHS) under the Homeland 
Security Act of 2002315 to improve the security of the state including customs, border and 
immigration enforcement.316 Under the Act, ‘“alien” means any person who is not a citizen or 
national of the United States’.317 In August 2004, the DHS took further steps to ‘deal more 
effectively with the large volume of persons seeking illegal entry, and ensure removal from the 
country of those not granted relief’.318 The DHS was especially authorised to start expedited 
removal proceedings of aliens who are present in the USA without having been admitted or 
paroled at a designated port of entry, and who are encountered by an immigration officer within 
100 air miles of the US international land border, and who have not established to the 
satisfaction of an immigration officer that they have been physically present in the USA. 
continuously for the 14-day period immediately prior to the date of encounter.319 Thus, the 
expedited removal rule provided a distinctive power to the DHS. On the other hand, as an 
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315 Homeland Security Act of 2002, Public Law 107-296, 116 Statutes at Large 2135, effective 25 Nov. 2002.  
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exception, the expedited removal proceedings were not applicable against Cuban citizens or 
nationals.320  
On 20 July 2015, after five decades of cold war, the USA formally restarted its diplomatic 
relations with Cuba.321 As a result, the USA changed its ‘wet foot, dry foot’ policy that permits 
Cuban citizens (who arrive on US soil) to apply for lawful residency.322 Subsequently, the DHS 
changed its policy with respect to Cuban nationals who arrive by sea, and as a result these 
Cuban nationals could also be turned back.323 
3.3.3. Refugee Application Procedure 
 
The domestic refugee law of the USA is based on international human rights and humanitarian 
commitments.324 Under the US refugee law, asylum status is granted to an alien325 - if that alien 
is a refugee within the meaning of federal law.326  
An alien may apply for asylum status regardless of his/her physical presence and immigration 
status. An application for refugee status is received from outside the USA; on the other hand, 
an application for asylum is received from applicants who are physically present in the USA 
or its territory (land border or port of entry).327 
 
The US refugee protection process has three elements: (1) asylum application, (2) any decision 
is considered under the 1951 Refugee Convention and the 1980 Refugee Act, and (3) the 
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meaning of persecution and protection against return is considered under Article 3 of the 
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
1984 under which state parties are under an obligation not to expel, return or extradite any 
person if there are considerable reasons for believing that they would be tortured.328 
 
The asylum application can be granted by the DHS’s Citizenship and Immigration Services 
(USCIS) or the Department of Justice’s Executive Office for Immigration Review (EOIR).329 
During the asylum application process, protection is offered at different levels of discretions 
under the law. The EOIR is a separate agency within the Department of Justice that is charged 
with enforcement of federal immigration laws. The primary responsibility of the EOIR is to 
resolve immigration cases fairly, expeditiously, and uniformly according to immigration laws 
of the USA under delegated power from the Attorney General.330  
A successful refugee applicant can apply for permanent residency if physically present in the 
USA for at least one year.331 However, after granting of an asylum status, it can be terminated 
under certain circumstances332 or after termination of the status, an asylum seeker can be 
removed from the US.333 
 
3.3.4. US Interdiction Policy on Boat People 
  
The US considers boat refugees as a security concern and strictly controls their arrival through 
maritime interdiction policy (also known as interception), and by doing so, the US ignores the 
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human rights obligations and violates the international law.334 The interdiction policy of the 
USA is mainly targeted to migrant boats from Caribbean states, particularly Haiti and Cuba.335  
 
 
Haitian Migrant Route to United States by Sea (Map No. 2)336 
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According to US Coast Guard records, between 1794 and 1980 the Coast Guard only 
interdicted suspicious vessels.337 In the late 18th century and early 19th century, the interdiction 
was aimed at slave ships, when slavery was forbidden as a criminal offence.338 Later, due to 
changes in the domestic and foreign policies of the USA, the country’s interdiction policy was 
greatly reformed.339 
This research has already focused on USA’s adopted ‘expedited removal’ policy and its 
interdiction policy towards boat refugees, where the Coast Guard is given special power to 
remove aliens/refugees from the US territory (section 3.3.2.). The US also concluded bilateral 
agreements with regional States to manage refugee boats. Therefore, the following sections of 
this Chapter examine USA’s interception policy in relation to undocumented refugees and 
migrant boats in detail. First, the research focuses on the ‘Agreement with Haiti and US 
Interception Policy’ (3.3.4.1), which examines the Coast Guard’s powers to stop and interdict 
the undocumented migrants’ boats on the high seas. Second, in the ‘US Interdiction Policy on 
Cuba’ section (3.3.4.2), the ‘wet-foot/dry-foot’ policy is examined, showing that US refugee 
policy is dependent on foreign affairs; when Cuba was Communist, boat refugees were 
welcomed by the US government.  Third, the ‘US Interdiction Policy in Respect of Other 
Nationals’ section (3.3.4.3.) is examined, demonstrating that because the US is a superpower 
in the region, it influences the smaller States to conclude bilateral agreements in the name of 
maritime cooperation; as a result, the US Coast Guard is permitted to visit foreign States’ 
jurisdictions and can stop and return any suspected refugee/migrant boat.  
 
3.3.4.1. Agreement with Haiti and US Interception Policy 
 
Since 1950, unauthorised migrants have taken the journey from Haiti to the USA. Early on, 
their numbers were few.340 Thus, neither the Haitian nor the US government gave much 
attention to boat people.341 The dictator Francois Duvalier (Papa Doe) ruled Haiti from 1957 
to 1971. During his regime, widespread violation of human rights, torture, abuse of power and 
exile were common features of the country. Most Haitian scholars and opposition politicians 
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were either killed or threatened with removal from the country during his administration. After 
death of Francois Duvalier, his son Jean-Claude Duvalier (Baby Doe), came into power in 
1971; he followed his father’s policies and was more arrogant than Papa Doe. At that time 
harassment, arbitrary detention, and beatings of general people including politicians were 
common. Haiti became an ‘extremely repressive country’.342 Bahama was the primary 
destination of Haitian asylum seekers through the sea route before 1972. Subsequently, the 
Bahamian government threatened unauthorised asylum seekers with deportation. As a 
consequence, Haitian refugees changed their destination from Bahama to the USA.343 The 
number of undocumented migrants by sea to the USA increased dramatically.344 It was 
estimated that between 1972 and October 1981 (before the first interdiction policy of the USA), 
forty to fifty thousand 40,000-50,000 Haitian asylum seekers arrived into the USA illegally.345  
 
In 1980 the USA observed a major ‘migration crisis’. Around 125,000 Cuban and 25,000 
Haitian asylum seekers arrived in Florida by overcrowded boats through dangerous sea routes 
and applied for political asylum. As a consequence, the US government adopted a new policy: 
the ‘Cuban-Haitian Entrant’ program (also known as the ‘wet foot/dry foot’ policy), under 
which the asylum seekers who already arrived on US land would get certain benefits subject to 
eligibility.346 The primary aim of the US government was to prevent the Haitian refugee boats 
from arriving into US territory and jurisdiction. The US Coast Guard started guarding near the 
Haitian coastline in 1981 and this continued for the next 10 years. The Coast Guard stopped 
the migrant boats and transferred the travellers to Coast Guard Cutter. After a primary 
interview, if the INS officers were satisfied that a boat person provided a ‘well-founded fear of 
persecution’ then he/she was shifted to the USA and the remaining travellers returned to 
Haiti.347  
 
Later, in 1981, due to a large influx of Haitian boat people, the USA adopted a strict policy 
towards undocumented boat refugees during the administration of President Ronald Reagan. A 
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bilateral agreement was signed between the USA and Haiti to cooperate on the interdiction 
program.348 Under the agreement US officials were authorised by the Haitian government to 
board approaching Haitian flag vessels on the high sea. After an interrogation, if the officials 
were satisfied that either the vessel or the passengers of the vessel violated US immigration 
law then the US Coast Guard detained the vessel with the undocumented asylum seekers, and 
returned them either to a Haitian port or discharged them to the representatives of Haiti.349 
According to the agreement, the US authority would not return any Haitian migrants ‘whom 
the United States authority determine to qualify for refugee status’.350 But the reality was that 
the USA considered the Haitian boat people to be economic migrants. Between 1981 and 1991 
a total of 22,940 Haitians were interdicted at sea and turned back, and only 11 Haitians qualified 
as refugees.351 Pursuant to the agreement, on 29 September 1981 the US president issued two 
unique orders: Executive Order 12324352 and Presidential Proclamation No. 4865353. Under the 
Executive Order the Coast Guard was authorised to interdict unauthorised vessels and 
undocumented aliens.354 Suspension of entry extended to vessels of the USA and vessels 
without nationality.355 The Coast Guard was authorised to stop and board vessels, if there was 
reason to believe that such vessels were engaged in carrying irregular persons or in violations 
of US law.356 Expect in the case of bona fide refugee claims, the unauthorised vessel and its 
passengers were returned to the country from where it came.357 
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President Reagan justified the USA-Haiti interdiction agreement in a Proclamation Order 
(Proclamation No. 4865). He declared that the irregular migration violated the laws of the USA 
and was a ‘serious national problem’; thus international cooperation was necessary to intercept 
the illegal migrants. The US President suspended the entry of undocumented aliens from the 
high seas and prevented any suspicious vessels from entering the USA under interdiction 
policy.358 The US Coast Guard was empowered to interdict unflagged vessels or undocumented 
migrants on the high seas.359  
 
The interception policy of President Reagan continued for next 10 years. After primary 
screening refugee applicants were eventually transferred to Guantanamo Bay. However, again 
in 1991, due to political unrest in Haiti, the number of unauthorised arrivals increased suddenly. 
As a consequence, the USA changed its previous boat refugee strategy and adopted a stricter 
policy.360 President George H.W. Bush issued Executive Order 12807 (Kennebunkport 
Order)361 whereby the Coast Guard was authorised to intercept all Haitian boats and 
straightaway return all of them without any consideration as whether the travellers were at risk 
of persecution.362  
 
The Executive Order allowed for ‘cooperative arrangements with appropriate foreign 
governments for the purpose of preventing illegal migration to the United States by sea’.363 
President George H.W. Bush’s government aimed to establish regional arrangements under 
which neighbouring states would agree to resettle intercepted refugees.364 Most importantly, 
the Executive Order prescribed that ‘Article 33 of the United Nations Convention Relating to 
the Status of Refugees does not extend to persons located outside the territory of the United 
States’.365 And so, the USA ignored its extraterritorial obligation of non-refoulement and all 
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the undocumented boat people were returned to Haiti.366 Harold Koh noted that the 
‘Kennebunkport Order’ of President George H.W. Bush was ‘horrible’, ‘a textbook case of 
refoulement’.367 Moreover, on several occasions the USA tried to make regional arrangements 
with neighbouring Caribbean and Central American states for regional/third-country refugee-
transferring schemes, but it was not a successful approach.368 
In 1994 President Bill Clinton deferred the USA’s no-screening policy on the high seas and 
adopted a prima facie refugee status determination procedure for all Haitian asylum seekers.369 
Under the policy, asylum seekers were transported to the Guantanamo Bay detention centre or 
any other place for full determination of claim.370 If an asylum seeker could satisfy the US 
‘well-founded fear of persecution’ test, only then would they be resettled in the USA.371 The 
USA’s interdiction program to regulate boat refugees still continues; in 2019 a Haitian migrant 
boat was turned back by the US Coast Guard.372 
Between 1981 and 1991 around 23,000 Haitian people were interdicted by the US Coast Guard, 
whereas only eight Haitians were considered bona fie refugee applicants and transported to the 
US mainland.373 In 2002 President Clinton issued an Executive Order confirming that 
undocumented aliens who were interdicted or intercepted in the Caribbean region by the US 
Coast Guard would be moved to Guantanamo Bay or any other appropriate location.374 The 
Order also upheld that it would be applicable to all persons, regardless of whether a person is 
a refugee or otherwise in need of protection.375  
The refugee boat interdiction policy of the USA has been renewed from time to time.376 On 25 
February 2005, President George W. Bush notably declared: ‘I have made it abundantly clear 
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to the Coast Guard that we will turn back any refugee that attempts to reach our shore. And 
that message needs to be very clear, as well, to the Haitian people.’377 This statement of 
President George W. has significant importance. Officially, for the first time, US authority 
referred to the Haitian ‘boat people’ as ‘refugee’; it also indicates that boat refugees would be 
returned despite political violence and unrest in Haiti. It shows that the USA ignores the 
international norm of refugee protection. Thereafter, the US Coast Guard adopted a tough 
policy on boat people. If the asylum seekers passed the pre-screening procedure of ‘shout test’ 
only then were they transferred to the Naval Base at Guantanamo Bay; otherwise all interdicted 
boat people were forcibly sent back to Haiti.378 
3.3.4.2. US Interdiction Policy on Cuba 
 
The USA experienced the first mass exodus of Cuban asylum seekers in 1960, when communist 
leader Fidel Castro came into power. At that time the size of the Cuban population in the USA 
jumped six times.379 Subsequently, Cuban refugees were considered humanitarianly under the 
Cuban Adjustment Act of 1966 (CAA).380 As per the Act, if a Cuban boat refugee was lawfully 
admitted or paroled into the USA due to persecution and was physically present in the USA at 
least for one year, then he/she could apply for lawfully permanent residency (LPR).381 This 
procedure is also known as the ‘wet-foot/dry-foot’ policy.382  
 
In 1994 there was again a flow of Cuban refugees into the USA when Fidel Castro lifted the 
departure control policy. On 8 August 1994, Castro announced that the Cuban authorities 
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would not stop Cubans who wanted to leave Cuba by boat or raft. Within the next few weeks 
of August around 8,000 left Cuba for the USA. Subsequently, due to the ‘Mariel boatlift’ crisis, 
the USA significantly changed its policy and started to interdict the Cuban boats. It announced 
that none of the Cuban asylum seekers would be shifted to US land; rather they would be 
transferred to Guantanamo or other detention places.383  
Later, the USA and Cuba reached an agreement to ensure safe, legal and orderly migration 
between the two countries.384According to the agreement, Cuba would prevent unsafe 
departure by boat, and the USA would not allow any of the unauthorised boats; in return, the 
USA agreed to increase the number of lawful arrivals from Cuba. On 2 May 1995, a 
supplementary agreement was reached between the two states – if Cuban migrants were 
intercepted at sea by the US officials or if they attempted to enter the USA they would be 
returned to Cuba. Cuban nationals at Guantanamo who were ineligible for admission under the 
US law would be returned to Cuba.385 Subsequently, the ‘wet-foot, dry-foot’ policy was 
changed by the Obama government.386 In a statement President Obama said that “Cuban 
nationals who attempt to enter the United States illegally . . . will be subject to removal,” 
treating them “the same way we treat migrants from other countries.”387 As a result, Cubans 
citizens are no longer be allowed to stay and become legal residents if they illegally enter in 
the US.388  
 
3.3.4.3 US Interdiction Policy in Respect of Other Nationals 
 
Haitian and Cuban refugee boats have been the majority of the vessels that the US Coast Guard 
has interdicted regularly at sea.389 Apart from these two states, migrants from other states have 
also tried to arrive in the USA by sea. People from the Dominican Republic, Ecuadorans and 
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Chinese boat people have been big in number.390 
At the peak time, between 1995 and 1997, around 95,00 Dominicans were interdicted at sea. 
They were treated under the same procedure as the Haitians in case of screening and return.391 
Later in 2003, the USA and Dominican Republic signed an agreement regarding illegal 
maritime migration.392 Under the agreement the US authorities were allowed to conduct 
maritime interdiction of ‘suspect vessels’ (that is those transporting migrants by sea); 
moreover, the USA was authorised to return the vessel to the Dominican Republic.393 
On the other occasion, in 1993, the White House observed that illegal migrants from China, 
travelling by boat through the Pacific Ocean, tried to arrive in the USA and that was ‘a matter 
of serious concern’.394 The US government implemented its ‘necessary’ interdiction policy to 
stop the alien boats from entering US territory. At the same time, US enforcement agencies 
were directed to ensure the rights of bona fide refugees.395  
In practice, most of the Chinese migrants were interdicted in the Western Pacific Ocean and 
sent to Guam and Tinian Island processing centres.396 The detained migrants, who were 
screened out, were not allowed to submit asylum applications. A large number of them were 
screened out and sent back to China.397  
The USA also concluded bilateral shiprider agreements with the Bahamas,398 the Cook 
                                                 
390 From 1 January 1982 to 18 August 2005, the US Coast Guard interdicted a total of 209,477 persons at sea:  
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Islands,399 the Marshall Islands,400 the Federated States of Micronesia401 and the Republic of 
Palau.402 Under these agreements US Coast Guards are authorised to interdict unauthorised 
migrants boats within the territorial sea of the United States, including other territories and 
possessions in the sea where the US has authority to exercises its sovereignty, and in addition, 
the law enforcement officials are permitted to interdict any suspected migrant vessel in either 
Party's territorial sea.403  In addition, the USA made numerous bilateral and multilateral 
agreements with different states,404 under which the US Coast Guard and law enforcement 
agencies enjoy vast powers of maritime interdiction and boarding of any ship under maritime 
counter-drug operations and weapons of mass destruction.405 The US’s interdiction policy to 
the undocumented migrants and refugee boats at sea continues till today.406 In this context 
Amnesty International notes that ‘turning away of asylum-seekers violates the principle of non-
refoulement, which is binding on all countries in the world under customary international law’ 
and this obligation is also mentioned in the US law (8 U.S.C. §1158–Asylum, especially at: 
c(1)(a)): Asylum Status).407  
In sum, under international law, the US not only has obligation to provide shelter to the 
refugees, but also have obligation under non-refoulement principle not to return the boat 
refugees without any formal hearing to the country of origin; however, by adopting the 
interdiction and pushing back policy the US clearly violates its international commitment.   
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3.3.5. US Courts and Interdiction Policy 
 
The interdiction policy of the USA was challenged in courts on several occasions. 
Nevertheless, challenges to the interdiction programs have failed.408 First of the legal 
challenges was made in the District Court of Columbia in Haitian Refugee Center, Inc. v 
Gracey,409 where the President Reagan’s interdiction policy on the high seas was tested. The 
plaintiffs claimed two types of relief: (1) to declare the President’s action of stopping the aliens 
on the high seas not according to due process of law (not according to the Refugee Act of 1980 
and Article 33 of the 1951 Refugee Convention on non-refoulement); and (2) a permanent 
injunction on this basis.410 In the decision, the Court rejected all the claims of the plaintiffs. It 
ruled that the Refugee Act did not protect persons outside the territorial waters of the USA. The 
Haitian interdicted people were not ‘in United States’, but at high sea, and the due process of 
law was ensured in the United States Constitution provided by the Fifth Amendment, but 
excluded the aliens. The Court also ruled that the 1967 Protocol was not a self-executing treaty; 
it had no domestic effect.411 The District Court of Columbia concluded that the ‘President’s 
power to suspend the entry of illegal aliens from the high seas by interdiction has a clear 
constitutional basis’.412 In the ruling the Court relied on the ‘plenary power doctrine’413 and 
‘relevant case law’.414 Under the ‘plenary power doctrine’ US courts decline to review federal 
immigration statutes and policy. Therefore, ‘immigration law is a constitutional oddity’ in the 
USA.415 In the appeal of the Gracey Case, the US Court of Appeals gave a more restrictive 
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Seas: Sale v Haitian Centers Council, Inc’ (1994) 44(1) Catholic University Law Review 321, 341; Inter-
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view. The Court ruled that the plaintiff had no representational capacity to bring the law suit.416 
This is a clear message that the US domestic remedies do not guarantee the rights at 
international law.417  
In 1991, in Haitian Refugee Center, Inc. v Baker,418 the plaintiffs filed for declaratory and 
injunctive relief in the US District Court for the Southern District of Florida against the 
interdiction policy of President Bush in respect of Haitian vessels on the high seas and forcible 
repatriation by the US Coast Guard. It was submitted before the Court that the US policy not 
only violated constitutional rights (right to counsel) but also violated the non-refoulement 
principle of the Refugee Convention. The District Court issued a preliminary injunction and 
temporary banned the government from deporting the Haitian refugees.419 However, in the 
appeal of the Baker Case,420 the Eleventh Circuit of Appeals Court denied the certiorari writ 
and gave judgment in favour of the US government.421 In Baker I the Appeals Court found that 
the 1967 Protocol is not self-executing because it is only applicable after implementation into 
domestic law.422 In Baker III,423 the Court held that, the US government reached an agreement 
with the Haitian government to interdict illegal aliens at high sea; thus, the extent of the US 
border had been extended according to the US law and policy.424 Moreover, in the amendment 
of complaint,425 the plaintiff Haitian Refugee Center also claimed that the interviewing process 
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of the Coast Guard for the Haitian refugees violated the Administrative Procedure Act.426 In 
the decision, the majority Court decided that the interdiction had taken place on the high seas, 
beyond the US territory; the Administrative Procedure Act would not applicable in this 
scenario.427 
Moreover, in Baker I, Judge Sterling Johnson declared that the 1967 Refugee Protocol was not 
self-executing, thus, the plaintiff could not benefit from it.428 
The most notable case on the US interdiction policy at high sea is Sale v Haitian Centers 
Council,429 where the Kennebunkport Order of President George H. W. Bush was tested in the 
Federal Court.  
In the Sale Case the plaintiffs filed for a temporary injunction against the refoulement order of 
the Haitian refugees. The plaintiffs claimed that by returning the Haitian refugees from the high 
seas without considering their claim, the authorities violated US refugee law and international 
commitment to the 1967 Refugee Protocol. In the judgment, the majority Court ruled (8:1; 
Blackmun, J., dissenting) that neither the s 243(h) of the Refugee Act of 1980 nor Article 33 of 
the Refugee Convention had any authority to limits the President’s interdiction order.430 
The Court considered three issues in the Sale Case. First, the Court analysed the language of s 
243(h)(1) of the INA, specifically whether it could restrict the actions of the President regarding 
the Haitian boat people. Secondly, the legitimacy of extraterritorial application of s 243(h)(1) 
was considered. Finally, the Court examined Article 33 of the 1951 Refugee Convention and 
the 1967 Refugee Protocol (on non-refoulement) to determine whether the drafters of the 
instruments had any intention about the extraterritorial application of the treaties.431  
 
After analysing the construction, the ‘plain language’ of  s 243(h)(1) of Refugee Act of 1980432 
and the agreement with Haitian government, the Federal Court decided that the ‘Acts of 
Congress do not apply outside the borders […], section 243(h)(1) must be construed to apply 
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Council, Inc 170.  
157 
 
only within United States territory’.433 The Court further decided that ‘By using both words 
(return and deport) in section 243(h)(1) the statute implies an exclusively territorial 
application’.434 The history of the 1980 Refugee Act also ‘confirms that s 243(h)(1) does not 
have extraterritorial application’;435 its application is limited ‘only within United States 
territory’.436  
In respect of the extraterritorial application of Article 33 of the Refugee Convention, the 
Federal Court opined that according to the ‘text and negotiating history’ the Refugee 
Convention was ‘completely silent’ on the issue as was the 1980 Refugee Act.437 The Court 
further ruled that Article 33 of the 1951 Convention has two parts: under Article 33(1), no 
contracting state shall expel or return (‘refouler’) a refugee to a danger; and under Article 33(2) 
the benefit cannot be claimed if a refugee is considered ‘a danger to the security of the country 
in which he is’. Thus, ‘an alien intercepted on the high seas – is in no country at all’.438 If 
Article 33 has extraterritorial application, then ‘Article 33 (2) would create an absurd anomaly 
as dangerous aliens on the high seas would be entitled to the benefits of 33(1)’.439 Therefore, 
the coverage of the Article was ‘limited to those already in the country’.440 The Court further 
opined that the French word refouler is not an exact synonym for the English word ‘return’ and 
‘expulsion’.441 The term ‘expulsion’ means ‘refugee already admitted into a country’, and 
‘return’ indicates ‘already within the territory’. The ‘Protocol was not intended to govern 
parties’ conduct outside of their national borders’.442 The majority of the Court concluded that 
although as a party to the Convention - the United States have great feeling to refugees, ‘but a 
treaty cannot impose uncontemplated extraterritorial obligations on those who ratify it’ as 
Article 33 says nothing ‘at all about a nation’s actions toward aliens outside its own 
territory’.443 
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The Sale Case was severely criticised by the Inter-American Court of Human Rights (IACHR) 
and academics. The IACHR444 stated that: 
Specifically, the Supreme Court held that the principle of non-refoulement in Article 33 did not apply to 
the Haitians interdicted on the high seas and not in the United States’ territory. The Commission does 
not agree with this finding … the finding by the Commission [is] that the United States Government has 
breached its treaty obligations in respect of Article 33 …445 
 
Suzanne Gluck points out that the US policy of forced repatriation of Haitian refugees from 
sea violates both domestic and international law.446 She further states that ‘their policy violates 
both international law, as expressed in Article 33 of the U.N. Protocol, and the Refugee Act of 
1980’.447 Gerald L. Neuman also notes that the US Supreme Court in the Sale Case ‘highlights 
the problem of extraterritorial violations of refugees’ rights’.448 Andrew G. Pizor highlights 
that under customary international law, a state has a duty to respect the human rights; however, 
in the Sale Case, ‘the Court’s decision permits the United States to violate its international 
obligations under international human rights law’.449 Accordingly, ‘a bad precedent was made’ 
by the decision.450 
3.4. Conclusion 
 
Australia and the US are both parties to the international refugee conventions, and both have 
domestic laws on refugee protection – these are positive approaches to an international 
commitment. However, both states have demonstrated restrictive views on boat refugees. By 
adopting Operation Relex, Operation Sovereign Borders and the Pacific Solution, Australia 
empowers its enforcement agencies to tow refugee boats from its territorial sea to the country 
of origin. Australia has identified the gaps in international refugee law and operates within 
those gaps; it sends undocumented boat people to a ‘safe country’ and concludes bilateral 
agreements to achieve this. Australia has also shifted its international commitment on refugees 
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to other States through the Regional Cooperation Framework of the Bali Process and the 
refugee resettlement program. Australia continues its negative attitude to boat refugees by 
sending them offshore detention centres in the name of a durable solution for the refugee 
problem. The Tampa affair reflects Australia’s harsh policy on boat refugees. Although on 
several occasions the policy has been challenged in the courts, unfortunately on every occasion 
the court supported the government policy and interpreted the refugee law from a narrow point 
of view (with the exception of the Malaysia Solution Case). Under present law and policy, 
protection of boat refugees is challenging in Australia. 
The US also adopts a strict policy towards boat refugees. Although the ‘wet foot/dry foot’ 
policy for Cuban boat people suggested a soft view, however, the US consistently changes its 
policy and creates the notion that boat refugees have no future in the US except in the detention 
camp of Guantanamo Bay. The US President enjoys a vast policy-making power in respect of 
boat refugees; any boat that is suspected as a migrant boat can be interdicted at sea. In the Sale 
Case the US Federal Court supported the government policy and ruled that international 
refugee law has no direct effect in the US and the non-refoulement principle of the Refugee 
Convention has no extraterritorial application. The decision justified the US Coast Guard’s 
action on the high seas, which in fact challenges the international refugee protection regimes 
and creates an immoral precedent to other states. Moreover, the US adopts ‘on screen’ and 
‘shout test’ procedure on board that also challenges a fair refugee determination process. 
Furthermore, the US has completed ‘cooperative arrangements’ with regionals states, 
transferring the boat people to those states in violation of the non-refoulement principle.  
Although the arrival of boat refugees in Australia has decreased in number in the last few years 
due to the tough laws and policy, the issue of boat refugees remains one of the main political 
agendas in Australia, reinforcing the tendency of the country to ignore its international 
commitments. The US’s strict policy on boat refugees also announces to the world that even if 
you are a bona fide boat refugee, there is no guarantee of protection in the US.  
 
In summary, this research has found that there are gaps in the existing protection regime for 
boat refugees, and the parties to the 1951 Refugee Convention and 1967 Protocol are exploiting 
these gaps by adopting various policies and arrangements to deter the boat refugees. The next 
chapter of this thesis examines the law and policy on boat refugees in South East Asia, one of 




LAW AND POLICY ON BOAT REFUGEES IN SOUTH EAST ASIA: 




The aim of this Chapter is to examine how South East Asian States are dealing with the boat 
refugees. The Chapter critically analyses the law and policy, their challenges and shortcomings, 
in respect of the boat refugees in South East Asia. The previous Chapter (Chapter 3) examines 
the law, policy and case law regarding the boat refugees in different regions of the world, 
particularly the State parties to the 1951 Refugee Convention and the 1967 Protocol. As a 
comparative analysis, this chapter examines a number of South East Asian states, who are non-
parties to the international refugee law. Accordingly, this Chapter is concerned with examining 
the research question 3 of this thesis.1  
International refugee law provides rights for refugees and international maritime laws prescribe 
obligations of coastal states to rescue a person who is in distress at sea.2 However, boat refugees 
are considered a threat to states in South East Asia.3 In fact, the Rohingya people of Myanmar 
face torture, killing, physical abuse and extreme psychosocial trauma at the hands of the 
Myanmar government due to their religious (Muslim) and ethnic identities.4 As a consequence, 
the Rohingya people take chances to find a new life, and with the help of human traffickers 
they travel to neighbouring states by boats to escape the persecution.5 Human trafficking 
groups organise local smugglers, public and private transportation, and corrupt border controls 
officials for the Rohingya’s journeys.6 This situation involves national security, and States of 
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the region adopt defensive policies towards the refugees.7 Accordingly, refugee migration and 
trafficking persons are considered as ‘illegal migrants’ by the South East Asian States, and 
therefore, harassment, detention and deportation of the refugees are common practices.8 
Surprisingly, these practices have not always received media or academic attention.9 The 
arrival of boat people has been described as a ‘flood’, ‘wave’ and ‘tide’ by States all around 
the world.10 In line with this, the humanitarian obligations of states are ignored and the boat 
refugees (also referred to as ‘boat people’) are treated as economic and illegal migrants by the 
receiving countries in South East Asia (Bangladesh, Thailand, Malaysia and Indonesia).11 A 
further challenge is - the absence of human rights and refugee protection mechanism in South 
East Asia.12 As a result, the Rohingya boat people crisis of the Bay of Bengal and Andaman 
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crisis and the subsequent conferences organized to discuss immediate and temporary solutions. [However], 
There were no contributions touching on the Rohingya issue in 2015 and 2016’. See IOM (International 
Organization for Migration: The UN Migration Agency) World Migration Report 2018, 321-322 
<https://www.iom.int/sites/default/files/country/ 
docs/china/r5_world_migration_report_2018_en.pdf>. In addition, Mely Caballero-Anthony notes that 
‘Southeast Asia’s refugees and displaced people are victimized by human traffickers, but the crime usually goes 
unreported’. Mely Caballero-Anthony, ‘A Hidden Scourge’ (September 2018) 55(3) Finance and Development 
1 <https://www.imf.org/external/pubs/ft/fandd/2018/09/pdf/human-trafficking-in-southeast-asia-caballero.pdf>. 
10 Michael Pugh, ‘Drowning not Waving: Boat People and Humanitarianism at Sea’ (2004) 17(1) Journal of 
Refugee Studies 50, 54; Refugee Council of Australia, Economic Migrants or Refugees? Analysis of Refugee 
Recognition Rates for Boat Arrivals, 1976-2015 (Report, 1 March 2016) <https://www.refugeecouncil.org.au 
/wp-content/uploads/2018/12/Boat-arrival-recognition-1976-2015.pdf>; Mike Berry, Inaki Garcia-Blanco and 
Kerry Moore, ‘Press Coverage of the Refugee and Migrant Crisis in the EU: A Content Analysis of Five 
European Countries’ (Project Report, UNHCR, 9 May 2016) <http://www.unhcr.org/56bb369c9.html>.  
11 Eva Pejsova, ‘Stranded at Sea: The Rohingya’ (June 2015) 32, Alerts: European Union Institute for Security 
Studies 1, 2 <https://www.iss.europa.eu/sites/default/files/EUISSFiles/Alert_32_Rohingya.pdf>; Alvin Cheng-
Hin Lim, ‘The 2015 Refugee Boat Crisis in Southeast Asia: Humanitarian and Security Implications – 
Analysis’, Eurasia Review: News and Analysis (Web Page, 18 June 2015) <https://www.eurasiareview.com/ 
18062015-the-2015-refugee-boat-crisis-in-southeast-asia-humanitarian-and-security-implications-analysis/>. 
12 Kathleen Newland, ‘Irregular Maritime Migration in the Bay of Bengal: The Challenges of Protection, 





Sea has become a tragedy,13 and the UNHCR has recognised this by calling the Rohingya boat 
people ‘the most vulnerable refugees’,14 and ‘the world’s most vulnerable people’.15  
As a general conception, migration - either regular or irregular,  poses a threat to national 
security.16 In fact, there is no ‘well-grounded research’ which particularly identifies that only 
irregular migrants pose danger to national security.17 Moreover, the academic literature and 
media only focus on the risks to the ‘recipient countries’ of migration; the genuine migrants’ 
sadness and risk of their life ‘receive little attention’.18  
As indicated, this Chapter investigates law, policy and practices relating to boat refugees in 
South East Asia. First, the Chapter analyses an overall view on refugee protection in South 
East Asian region. Then, it focuses on the boat refugees of South East Asia. Next, the discussion 
moves to boat refugee and mixed maritime movements. Thereafter, the Chapter critically 
examines the State practices to boat refugees in the region. In this context, the law, policy and 
practices of Bangladesh, Thailand, Malaysia and Indonesia, who are the main destination States 
of the Rohingya boat refugees in South East Asia,  are examined.19 At the end,  the Chapter 
concludes with a conclusion.  
 
4.2. Refugee Protection in South East Asian Region 
 
Before moving on to the discussion on the South East Asian’s major host countries’ refugee 
protection arrangement (section 4.5), this section of the Chapter depicts an overview scenario 
on refugee protection in South Asia and South East Asian regions, whereby the reader will 
get a comprehensive picture regarding the refugee protection system of the region. 
 
At present, there are three regional human rights protection systems in the world:  Europe,20 
                                                 
13 Sebastien Moretti, ‘Protection in the Context of Mixed Migratory Movements by Sea: The Case of the Bay of 
Bengal and Andaman Sea Crisis’ (2017) 22(2) International Journal of Human Rights 237. 
14 UNHCR, Rohingya Emergency <https://www.unhcr.org/en-au/rohingya-emergency html>. 
15 UNHCR, Rohingya Refugee Crisis <https://www.unrefugees.org/emergencies/rohingya/>.  
16 AKM Ahsan Ullah et al, ‘Migration and Security: Implications for Minority Migrant Groups’ (2020) 76(1) 
India Quarterly 136, 140.  
17 Ibid 137.  
18 Ibid 138.  
19 See also Chapter 1. 
20 European Convention on Human Rights 1950, European Court of Human Rights (1959) and Council of 
Europe Commissioner for Human Rights (1999). 
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America21 and Africa.22 A regional human rights system has many advantages where a group 
of similar States, who have the same type of culture, history, economic and political policy, 
come together to ensure human rights. Due to the similarity of background, a regional human 
rights system is comparatively easier for ensuring  human rights.23 The UN General Assembly 
also emphasised regional arrangements for the promotion and protection of human rights, 
especially where no regional human rights exists.24 A regional protection system has three main 
advantages: (i) drafting and approving of texts;  (ii) accessibility, and (iii) enforceability. When 
a small/limited number of States are involved in a regional system, culturally and historically 
the States are similar and close, so that the treaty drafting process is much easier than for a 
universal system. In a regional system, the human rights monitoring body is based locally or 
regionally, and so linguistic and geographical accessibility are important factors for victims 
who are reporting human rights violations. Moreover, enforceability is much easier in a 
regional human rights protection system than in a universal system.  Regional sanctions can 
easily be imposed on the State that is violating human rights, whereas under a universal system, 
a longer procedure is needed.25  
 
There is no regional human rights protection mechanism in Asia. There are several reasons for 
the Asian vacuum. Asia is a vast continent; it has a total of  48 sovereign States.26  The region 
is divided into  Western Asia (Middle East),  East Asia, South Asia, South East Asia and Central 
Asia, where all  regions differ in religion, culture, language, social values and political 
ideology.  In the Middle East, Islam is the main religion and Arabic is the main language. Next 
to the Middle East is South Asia (also known as the Indian sub-continent), where Pakistan, the 
Maldives and Bangladesh are Muslim majority countries; in India and Nepal Hinduism is the 
main religion, but in Sri Lanka and Bhutan, Buddhism prevails. In the South Eastern Asian 
region, each of the States has its own characteristics of languages and religion.  Buddhism is 
                                                 
21 Inter-American Commission on Human Rights (1959), Inter-American Court of Human Rights (1979), and 
American Convention on Human Rights 1969. 
22 African Commission on Human and Peoples’ Rights (1987), African (Banjul) Charter on Human and 
Peoples’ Rights 1981 and the African Court on Human and Peoples’ Rights (African Court) (2004).  
23 Adam McBeth, Justine Nolan and Simon Rice, The International Law of Human Rights (Oxford University 
Press, 2012) 292.  
24 UN General Assembly, Regional Arrangements for the Promotion and Protection of Human Rights., 16 
December 1977, A/RES/32/127.  
25 Rhona K. M. Smith, International Human Rights (Oxford University Press, 6th ed. 2013) 87-88.  
26 According to the United Nations, there are a total of 48 sovereign or independent states and 3 dependencies s 
(Taiwan, Hong Kong and Macao) in Asia. See United Nations, Member States <https://www.un.org/en/member-
states/#gotoM>; World Atlas, How Many Countries Are There in Asia? 
<https://www.worldatlas.com/articles/how-many-countries-are-in-asia html>; World O Meters, World Countries 
in Asia:48 <https://www.worldometers.info/geography/how-many-countries-in-asia/>.  
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the main religion in Thailand, Vietnam, Cambodia, Myanmar and Singapore, while Islam is 
the dominant religion in Indonesia, Malaysia and Brunei. The Philippines is the only Christian 
majority nation in the region as well as in Asia. In the Eastern part of Asia, China, Hong Kong, 
Japan, Mongolia, North Korea, South Korea and Taiwan share Confucianism, but their modern 
histories vary significantly. In Central Asia, Kazakhstan, Kyrgyzstan, Tajikistan, 
Turkmenistan, and Uzbekistan are Muslim Majority States. Therefore, because of all these 
varied backgrounds and diversities, it is very difficult to establish a single human rights 
protection mechanism in Asia.27 Moreover, Asian diplomatic policies are a complex issue. The  
ongoing conflicts and contested regions between Japan and China, India and Pakistan, and 
North Korea and South Korea are examples of this.28 As a result, the Asian States  are   unable 
to reach a single unifying conclusion on human rights that would benefit  all the States of the 
region. 
In the view of above,  Asia has a poor human rights record.29  In fact,  According to a report of 
Amnesty International, violation of human rights is ‘endemic’ in South Asia.30 The UNHCR 
found that more than two thirds (67%) of the world’s refugees come from just five countries, 
principally Afghanistan and Myanmar.31 In Asia and the Pacific region, 8.3 million people are 
‘persons of concern’ to UNHCR,32 where 4.4 million are refugees.33 Myanmar is the main 
refugee-generating country in the South East Asia. Myanmar governments’ plan is to strip off 
citizenship status of the Rohingya Muslim minority and therefore, the successive governments 
have been persecuting them on regular basis to remove their name from the map of Myanmar. 
The Citizenship Act 1982 repealed the Citizenship Act 1948; as a result 135 national ethnic 
groups were recognised by Myanmar and the Rohingya ethnic people were excluded.34 As a 
                                                 
27 Nisuke Ando, ‘Human Rights Monitoring Institutions and Multiculturalism’ in Hitoshi Nasu and Ben Saul 
(eds), Human Rights in The Asia-Pacific Region: Towards Institution Building (Routledge, 2011) 37-38.  
28 FIDH (International Federation For Human Rights), Demystifying Human Rights Protection in Asia: 
Background Paper (17 November 2015) at 28, <https://www.fidh.org/IMG/pdf/asie669anglaisbassdef.pdf>.  
29 Hitoshi Nasu and Ben Saul (eds), Human Rights in the Asia-Pacific Region: Towards Institution Building 
(Routledge, 2011).  
30
 Biraj Patnaik, ‘Human Rights Violations Endemic in South Asia’, Amnesty International (Web Page, 24 
February 2017) <https://www.amnesty.org/en/latest/news/2017/02/human-rights-violations-endemic-in-south-
asia/>. 
31 UNHCR, Global Trends: Forced Displacement in 2018, (20 June 2019, UNHCR), at 2 
<https://www.unhcr.org/5d08d7ee7.pdf>. 
32 According to the UNHCR, persons of concern means the person who forcefully flees from their habitual 
residence, including refugees, stateless persons, internally displaced persons and asylum seekers. UNHCR, 
Persons of Concern to UNHCR <https://www.unhcr.org/ph/persons-concern-unhcr>.  
33 ExCom, Update on UNHCR’s Operations in Asia and the Pacific (71st Standing Committee Meeting, 7 
March 2018) <https://www.unhcr.org/5a9fd8ac0.pdf>. 
34 Burma Citizenship Law, 15 October 1982 (1982 Citizenship Law). 
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result, they face racial discrimination in Myanmar due to their ‘race’ and ‘ethnicity’ under the 
1982 Act, which arbitrarily deprived their citizenship. They also face other administrative 
barriers and hidden policies: difficulties in marriage and birth registration, obtaining travel 
permission from one region to another, obtaining permission to marry, restriction on education, 
and strict conditions for getting identity cards.35 Other countries in the region also produces 
refugees according to  report of the UNHCR (namely, Bangladesh, Cambodia, Indonesia, Laos, 
Malaysia, Thailand and Vietnam).36 Human Rights Watch remarks that governments of this 
region regularly commits grave human rights violations to fulfil their political agendas.  The 
absence of accountability and grave misuses of power are the ‘norm’ in South East Asia.37  
 
As noted earlier of the thesis,38 in a recent development, on 11 November 2019 a case was filed 
in the International Court of Justice (ICJ) by Gambia against Myanmar on the ground of 
genocide of the Rohingya people, with Gambia applying for provisional measures against the 
crime under the Convention on the Prevention and Punishment of the Crime of Genocide.39 
The ICJ accepted the petition (The Gambia v Myanmar) and held a public hearing of the case 
on 12 December 2019.40 On 23 January 2020, in a landmark decision, the ICJ in the Hague 
ordered Myanmar to take all provisional measures to protect the Rohingya Muslims from 
genocide.41 The ICJ also directed Myanmar to submit a report on its implementation of the 
                                                 
35 Section 1.1, Chapter 1 of this thesis. See also European Network on Statelessness and the Institute on 
Statelessness and Inclusion (ISI), Statelessness in Myanmar (Country Position Paper, May 2019) 6-7 
<https://statelessjourneys.org/wp-content/uploads/StatelessJourneys-Myanmar-final.pdf>.  
36 According to the UNHCR, people from Bangladesh (20,888), Cambodia (12,094), Indonesia (6,668), Laos 
(6,938), Malaysia (823), Thailand (174) and Vietnam (334,473) seek refugee status in different states around the 
world. UNHCR, Global Trends: Forced Displacement in 2018 (n 31) 70-73.  
37 Human Rights Watch, Human Rights in Southeast Asia Briefing Materials for the ASEAN-Australia Summit 
Sydney, Australia (Web Page, 17-18 March 2018) 2 
<https://www.hrw.org/sites/default/files/supporting_resources/ asean_australia0318.pdf>. 
38 Section 1.1, Chapter 1.  
39 ICJ, ‘The Republic of the Gambia institutes proceedings against the Republic of the Union of Myanmar and 
asks the Court to indicate provisional measures’ (Press Release, No. 2019/47, 11 November 2019) 
<https://www.icj-cij.org/files/case-related/178/178-20191111-PRE-01-00-EN.pdf>.  
40 ICJ, ‘Application of the Convention on the Prevention and Punishment of the Crime of Genocide 
(The Gambia v Myanmar); Request for the indication of provisional measures; The Court to hold public 
hearings from Tuesday 10 to Thursday 12 December 2019’ (Press Release, No. 2019/49 
18 November 2019) <https://www.icj-cij.org/files/case-related/178/178-20191118-PRE-01-00-EN.pdf>. 
41 ICJ Order, The Gambia v Myanmar, ‘Application of The Convention On the Prevention and Punishment of 
the Crime of Genocide’ (ICJ Order, 23 January 2020) [76-86] <https://www.icj-cij.org/files/case-
related/178/178-20200123-ORD-01-00-EN.pdf>. See also Param-Preet Singh and Amy Braunschweiger, 
‘Interview: Landmark World Court Order Protects Rohingya from Genocide’, Human Rights Watch (Web Page, 
27 January 2020) <https://www hrw.org/news/2020/01/27/interview-landmark-world-court-order-protects-
rohingya-genocide>; ‘Stripped of Citizenship in 1982, Myanmar Seen Wiping Generations of Rohingya 





provisional measures and to submit a report to the ICJ on a regular basis.42 After the ICJ’s 
judgment, Myanmar instantly, on the same day (23 January 2020), published a press statement 
by its Ministry of Foreign Affairs on the ‘provisional measures’ and claimed that ‘there was no 
genocide in Rakhine’.43 The press statement also claimed that ‘some human rights actors have 
presented a destroyed picture of the situation in Rakhine’.44 The decision of the ICJ is binding 
on Myanmar;45 however, it is too early to make comment on it. Therefore, we have to wait for 
the future to see full judgments and assess Myanmar’s compliance with the interim order of 
the ICJ.  
The Association of Southeast Asian Nations (ASEAN) is an intergovernmental arrangement 
formed in 1967 consisting of Indonesia, Malaysia, the Philippines, Singapore and Thailand 
to promote political, economic and social cooperation and regional stability. Later, it was 
joined by Brunei, Vietnam, Lao and Burma and subsequently Cambodia became ASEAN’s 
tenth member in 1999.46 ASEAN is based on the principle of ‘non-interference’. The 
Preamble47 and specifically Article 2(e) of the ASEAN Charter states that ASEAN and its 
member states shall act ‘non-interference in the internal affairs of other ASEAN Member 
States’. As a result, ASEAN states have chosen not to accede to international refugee law if 
that would violate the ‘good neighbour’ principle. The ASEAN Charter ensures that member 
states do not interfere in neighbouring countries by raising ‘sensitive’ issues.48  
 
Further, in November 2012 the ASEAN Heads of States adopted the ASEAN Human Rights 
Declaration.49 Accord to its Preamble, the ‘Declaration will help to establish a framework for 
human rights cooperation in the region and contribute to the ASEAN community building 
                                                 
42 Ibid, The Gambia v Myanmar [82].  
43 Ministry of Foreign Affairs, The Republic of the Union of Myanmar, ‘Press Statement on the decision by the 
ICJ on ‘provisional measures’ in the case brought by The Gambia against Myanmar’ (Press Statement, 23 
January 2020) <https://www.mofa.gov mm/press-statement-on-the-decision-by-the-icj-on-provisional-
measures-in-the-case-brought-by-the-gambia-against-myanmar/>.  
44 Ibid.  
45 Article 92 of the UN Charter states that: ‘The International Court of Justice shall be the principal judicial 
organ of the United Nations.’ In this vein, Article 94(1) of the UN Charter also provides that: ‘Each Member of 
the United Nations undertakes to comply with the decision of the International Court of Justice in any case to 
which it is a party.’ According to Article 94(2) if any party to a case fails to perform the obligations of the ICJ, 
then another party may submit its petition to the Security Council of UN to take necessary measures.  
46 ASEAN Charter, signed in the 13th ASEAN Summit, Singapore, 20 November 2007 (entered into force 15 
December 2008).  
47 The Preamble of the ASEAN Charter refers to ‘RESPECTING the fundamental importance of amity and 
cooperation, and the principles of sovereignty, equality, territorial integrity, non-interference, consensus and 
unity in diversity’. 
48 Sara Davies, ‘The Asian Rejection? International Refugee Law in Asia’ (2006) 52(4) Australian Journal of 
Politics and History 562, 564.  
49ASEAN Human Rights Declaration 2012, 21st ASEAN Summit, Phnom Penh, Cambodia, 18 November 2012.  
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process’. But the nature of the Declaration is ‘non-binding’. In fact, the ASEAN Human Rights 
Declaration is a ‘political instrument’ rather than a human rights declaration.50  
 
There is also a regional forum of South Asian counties: The South Asian Association for 
Regional Cooperation (SAARC). In 1985, at the First SAARC summit in Dhaka on 8 December 
1985, the heads of the seven South Asian countries of SAARC (Bangladesh, Bhutan, India, 
Maldives, Nepal, Pakistan and Sri Lanka) signed a Charter to establish the SAARC.51 In April 
2007 Afghanistan joined in SAARC as its eighth member.  
 
But none of the member nations of SAARC have ratified the 1951 Refugee Convention and 
the 1967 Protocol except Afghanistan (the new and non-founder member of SAARC). Even 
though Afghanistan ratified the 1951 Refugee Convention as a South Asian state, this has little 
impact in practice. According to the UNHCR, Afghanistan is the second largest refugee-
generating country in the world.52 Internal conflict and violence are very common in the 
country.53 In fact, there is no refugee law in South Asia. Refugees are dealt with under ad hoc 
administrative arrangements where decisions are arbitrary and discriminatory.54  
 
Although in Asia and Middle East, the Final Text of the 1966 Bangkok Principles on Status 
and Treatment of Refugees was adopted by the African Legal Consultative Committee 
(AALCO) in 2001,55 the Arab Convention on Regulating Status of Refugees in 1994,56 and the 
Ashgabat Declaration was adopted by the Member States of the Organization of Islamic 
                                                 
50 Catherine Renshaw, ‘The ASEAN Human Rights Declaration 2012’ (2013) 13(3) Human Rights Law Review 
557, 579.  
51 SAARC Charter, signed in the First SAARC summit, Dhaka, Bangladesh, 8 December 1985.  
52 As a country of origin, Afghanistan creates more than 2.7 million refugees which was the second-largest 
number in the world in 2018. UNHCR, Figures at a Glance 2018 <https://www.unhcr.org/ph/figures-at-a-
glance>. Moreover, according to the UNHCR report on ‘Facts and Figures about Refugees’ (June 2016), 
Afghanistan has remained the second-largest source country for refugees in the world (54% of worldwide 
refugees come from the three countries: Syria (4.9 million), Somalia (1.1 million) and Afghanistan (2.7 
million)). UHNCR, Facts and Figures about Refugees, June 2016 <http://www.unhcr.ie/about-unhcr/facts-and-
figures-about-refugees>. 
53 Amnesty International, Afghanistan’s Refugees: Forty Years of Dispossession (Web Page, 20 June 2019)  
<https://www.amnesty.org/en/latest/news/2019/06/afghanistan-refugees-forty-years/>. 
54 Chowdhury R. Abrar, ‘Legal Protection of Refugees in South Asia’ (2001) 10 Forced Migration Review 21. 
See also section 4.5 in this chapter for a detailed discussion.  
55 Final Text of The AALCO’s 1966 Bangkok Principles on Status and Treatment of Refugees, The AALCO’S 
40th Session, New Delhi (adopted on 24 June 2001) [Bangkok Principles 2001] <https://www refworld.org/  
docid/3de5f2d52 html>.   
56 League of Arab States, Arab Convention on Regulating Status of Refugees in the Arab Countries 1994,  
<https://www refworld.org/docid/4dd5123f2 html>.   
168 
 
Cooperation in 2012,57 however, all the declarations are non-binding, has no practical effect. 
Nonetheless, these documents present positive approaches of the member States toward 
refugee protection.  
 
In South Asia and South East Asia (among 18 countries) only Afghanistan, Cambodia, the 
Philippines and Timor-Leste are signatories states to the 1951 Refugee Convention.58 As a 
Refugee Convention party, Cambodia adopted the Procedure for Recognition as a Refugee 
sub-decree in 2009.59 The procedure recognises the non-refoulement principle.60 This is a sign 
of commitment to refugee protection. However, the Cambodian refugee procedure was 
seriously criticised by Human Rights Watch; particularly -   the narrow definition of ‘refugee’, 
discretion on expulsion decisions, time limits on refugee applications and immediate rejection 
clauses  poses challenges to refugee protection in Cambodia.61 Moreover, soon after adaptation 
of the procedure, Cambodia forcibly deported 20 Uighur asylum seekers to China by ignoring 
the non-refoulement commitment.62 Cambodia also signed an MOU and an Operational 
Guidelines with Australia on refugee settlement under the theme of ‘regional cooperation’. In 
fact, Australia convinced Cambodia to accept the refugees from Papua New Guinea (PNG) and 
Nauru in exchange for money. However, the agreement was criticised by the UNHCR on the 
ground that it violated the spirit of international refugee protection. The agreement expired on 
2018 and has not yet been reviewed by the parties.63 
 
Timor-Leste assented to the 1951 Refugee Convention in 2003. In Timor-Leste refugee 
applications are considered under the 2003 Immigration and Asylum Act where an asylum 
applicant must lodge his or her application within 72 hours after arrival in Timor-Leste. This 
                                                 
57 Ashgabat Declaration of the International Ministerial Conference of the Organization of Islamic Cooperation 
on Refugees in the Muslim World, 12 May 2012 <https://www refworld.org/docid/595c95ba4.html>.   
58 Gayathry Venugopal, Asia Refugee Policy Analysis (Xchange Research on Migration, 12 September 2018)  
<http://xchange.org/asia-refugee-policy-analysis/>. See also UNHCR, States Parties to the 1951 Convention 
Relating to the Status of Refugees and the 1967 Protocol. 
59 Cambodia: Sub-Decree No. 224 of 2009, On Procedure for Recognition as a Refugee or Providing Asylum 
Rights to Foreigners in the Kingdom of Cambodia, 17 December 2009 
<https://www refworld.org/docid/4d81f0172 html>. 
60 Ibid. Article 23: ‘A refugee shall not be expelled or returned in any manner whatsoever to the frontiers of 
territories where his or her life, freedom or rights would be threatened on account of his or her race, religion, 
nationality, membership of a social group or particular political opinion.’ 
61 Human Rights Watch, Preliminary Analysis of the Refugee Sub-Decree on Procedures for Examination, 
Recognition, and Provision of Refugee or Asylum Status for Aliens in the Kingdom of Cambodia (Web Page, 19 
March 2010) <https://www.hrw.org/news/2010/03/19/preliminary-analysis-refugee-sub-decree#_ftnref1>.  
62 UNHCR, Submission by the United Nations High Commissioner for Refugees for the Office of the High 
Commissioner for Human Rights’ Compilation Report – Universal Periodic Review: Kingdom of Cambodia 
(June 2013) 3 <https://www.refworld.org/docid/51b820424 html>.  
63 See section 3.2.5.2.(A) in Chapter 3 of this thesis for a discussion of the Australia-Cambodia arrangement. 
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strict condition challenges the ‘good intention’ of refugee protection because a refugee 
applicant is a new arrival in the country of asylum and the applicant is unknown to  the refugee 
application procedure, languages and legal aid process.64 Moreover, according to Human 
Rights Watch and Amnesty International the human rights record is very poor in Cambodia65 
and Timor-Leste;66 thus refugees do not feel safe to refuge there. Consequently, the number of 
refugees is very small in Cambodia and Timor-Leste according to the UNHCR.67  
The Philippines also adopted a refugee status determination procedure.68 The non-refoulement 
principle is recognised there.69 The Philippines along with IOM (International Organization for 
Migration) and the UNHCR signed the ‘Refugee Transit Agreement’ which provides 
emergency transit facilities within the Philippines for refugees who need immediate 
international protection until resettlement in a third country.70 Nevertheless, crime, violence, 
and poor law and order are common in the Philippines. On May 2017 President Rodrigo 
Duterte declared martial law in the Mindanao area (Southern Philippines)71 to fight a ‘war on 
drugs’ which continued until the end of 2019.72 During the martial law, serious violation of 
human rights and extrajudicial killings have been reported by Human Rights Watch.73 Amnesty 
                                                 
64 UNHCR, Submission by the United Nations High Commissioner for Refugees For the Office of the High 
Commissioner for Human Rights’ Compilation Report Universal Periodic Review: Timor-Leste, March 2016 
<https://www refworld.org/docid/57fb98b24.html>.  
65 Elaine Pearson, Cambodia Is Not Safe For Refugees (Human Rights Watch, Web Page, 22 May 2014)  
<https://www.hrw.org/news/2014/05/22/cambodia-not-safe-refugees>. 
66 Amnesty International, Timor-Leste: Still No Justice for Past Human Rights Violations (Web Page, 2016) 
<https://www.amnesty.org/download/Documents/ASA5745132016ENGLISH.pdf>. See also Sharna Jade 
Bremner, Asylum Seekers: Fear and Uncertainty in Timor-Leste (Right Now, 25 March 2014) 
<http://rightnow.org.au/opinion-3/asylum-seekers-fear-and-uncertainty-in-timor-leste/>.  
67 As at December 2015, Timor-Leste hosted only five asylum-seekers and refugees. UNHCR, Submission for 
Human Rights’ Compilation Report – Universal Periodic Review: Timor-Leste, March 2016. Current data for 
Cambodia is unavailable; however, at the end of 2012, a total of 77 refugees and 24 asylum-seekers were living 
in Cambodia. UNHCR, Submission for Human Rights’ Compilation Report – Universal Periodic Review: 
Kingdom of Cambodia (June 2013). 
68 The Philippines, Department Circular No. 58, series of 2012, Establishing the Refugees and Stateless Status 
Determination Procedure, Issued on 18 October 2012 <https://www.refworld.org/docid/5086932e2.html>.  
69 Ibid. Section 3(d): ‘A refugee shall not be expelled or returned to a country where there are valid reasons to 
believe that his or her life or freedom would be threatened on account of his or her race, religion, nationality, 
membership in a particular social group or political opinion.’ 
70 IOM, Philippine Government, IOM, UNHCR Sign Refugee Transit Agreement, 27 August 2009  
<https://www.iom.int/news/philippine-government-iom-unhcr-sign-refugee-transit-agreement>.  
71 The second-largest island in the Philippines. 
72 Martin Petty, ‘Philippine Congress Extends Mindanao Martial Law Until End-2019’, Reuters (online, 12 
December 2018) <https://www.reuters.com/article/us-philippines-security/philippine-congress-extends-
mindanao-martial-law-until-end-2019-idUSKBN1OB0IR>.  
73 According to Human Rights Watch, under the Martial Law, within six months of its operation, the armed 
forces killed 7,000 people in the name of restoration of law and order. Human Rights Watch, Philippines: 
Martial Law Threatens Escalation of Abuses (Web page, 25 May 2017) <https://www.hrw.org/news/ 
2017/05/25/philippines-martial-law-threatens-escalation-abuses>. On the other hand, according to the Philippine 
Drug Enforcement Agency (PDEA), 4,948 suspected drug users and dealers died during police operations 
between 1 July 2016 and 30 September 2018. But this not a real figure. According to the Philippine National 
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International also reported that - in fact, there is a ‘war on the poor’ where corrupt police 
officers abuses their powers and kill civilians for cash; and thus, the situation is called a ‘crime 
against humanity’ by Amnesty International.74 Moreover, the number of refugees is small in 
the Philippines according to the data of the UNHCR.75 Accordingly, this research suggests that 
signing to the 1951 Refugee Convention and adoption of legislation do not guarantee that a 
host State is a safe place for refugees.76  
Bangladesh, Thailand and Malaysia are the major hosting and destination countries for refugees 
in South East Asia. Indonesia also hosts a significant number of refugees.77 Although these 
states are non-parties to the international refugee law, and initially pushed back boat refugees 
to the sea, subsequently - these States  presented humanitarian responses to the refugees.78 In 
fact, the major refugee-sheltering states of South East Asia have responded to the refugee crisis 
on an ad hoc basis, which shows respect to the non-refoulement principle. However, in reality, 
these refugees neither have any legal status, nor any legal rights; thus, the future of refugees is 
uncertain in the region.  
 
Additionally, while there is no formal law or procedure for refugee protection in South East 
Asia, the  protection depend on bilateral agreements.79 Moreover, due to the legal vacuum, not 
only the refugees of the region are uncertain about their legal rights, at the same time,  States 
are unclear about the refugee settlement.80 For instance, in 2017 an influx of around 740,000 
Rohingya refugees arrived in Bangladesh from neighbouring Myanmar because of widespread 
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Philippines Events of 2018 (Web Page) <https://www.hrw.org/world-report/2019/country-chapters/Philippines>. 
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75 The Philippines hosted a total of 642 refugees as at the end of 2018. UNHCR, Global Trends: Forced 
Displacement in 2018 (n 31) 67. 
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refugee-sheltering states in South East Asia. In addition, Indonesia hosts 10,793 refugees. UNHCR, Global 
Trends: Forced Displacement in 2018 (n 31) 65-67.  
78 Discussed in Chapter 1 of this thesis. Further discussion in the following sections in this chapter.  
79 Asia Dialogue on Forced Migration, Briefing Papers, Third Meeting, Kuala Lumpur, 4-6 September 2016, 44 
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murders, rapes, and the burning of houses and villages. After a long discussion, Bangladesh 
persuaded some refugees to return to Myanmar in November 2018; but the attempt was failed. 
Then again, after a long preparation and consultation Bangladesh and Myanmar decided that 
voluntary repatriation of 3,000 refugees to Myanmar would start on 22 August 2019. However, 
once again, the repatriation process was stopped at the very last moment, as none of the 
Rohingya refugees wanted to return back to their country of origin Myanmar. The refugees 
claimed that their safety, security and citizenship status were not yet guaranteed by Myanmar.81  
In sum, this research suggests that- refugees have no legal rights in South East Asia; refugee 
issue is considered by the States on an ad hoc basis which is discretionary and arbitrary. Even 
though some States of the South East Asian region (The Philippines and Timor-Leste), acceded 
to the international refugee law, however, they have poor human rights record, and refugee 
protection system is arbitrary, therefore, only signing into international treaty does not 
guarantee a fair refugee protection system. Accordingly, this study argues that refugee 
protection is a vexed issue in South East Asia.  
 
4.3. Boat Refugees in South East Asia 
 
In South East Asia, all the States are coastal States.82 There are maxims in South East Asia: 
‘the sea is common to all’;83 and ‘the sea unites and the land divides’.84 As a consequence, 
maritime movement is common within the region. Thus, for the geographical reason,85 not all 
refugees in the region are able to manage regular travel pathways (by land), and a significant 
                                                 
81 Hannah Ellis-Petersen and Shaikh Azizur Rahman, ‘Rohingya Refugees Refuse to Return to Myanmar 
Without Rights Guarantee’, The Guardian (online, 22 August 2019)  
<https://www.theguardian.com/world/2019/aug/21/not-without-our-rights-rohingya-refugees-refuse-to-return-
to-myanmar>; Phil Robertson, Two Years On: No Home for the Rohingya (Human Rights Watch, Web Page, 28 
August 2019) <https://www.hrw.org/news/2019/08/28/two-years-no-home-rohingya>; Human Rights Watch, 
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Citizenship (Web Page, 20 August 2019) <https://www.hrw.org/news/2019/08/20/myanmar/bangladesh-halt-
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footnote 63 in Chapter 1 for further explanation.  
83 Craig A. Lockard, ‘“The Sea Common to All”: Maritime Frontiers, Port Cities, and Chinese Traders in the 
Southeast Asian Age of Commerce, ca. 1400-1750’ (2010) 21(2) Journal of World History 219, 219.  
84 Craig Lockard, Southeast Asia in World History (Oxford University Press, 2009) 6.  
85 Bangladesh, Thailand and Myanmar are coastal states; Malaysia is a peninsula state and Indonesia is an 
archipelagic state. See section 4.5. in this chapter. 
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number of refugees of South East Asia have no other option but to choose boat journey for 
escaping from persecution.86  
 
 
 Rohingya Refugees’ Migration Route by Sea in South East Asia (Map No. 3)87 
 
In contemporary history, the Indochinese boat refugee crisis of 1975-1979 is one of the most 
extraordinary events in South East Asia, which was resolved under the Comprehensive Plan of 
Action (CPA) program.88 Nonetheless, the boat refugee problem has never been solved in the 
region. Stateless Rohingya refugees on a regular basis flee by boat towards Thailand, Malaysia, 
                                                 
86 Marie McAuliffe and Victoria Mence, ‘Irregular maritime migration as a global phenomenon’ in Marie 
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Decision-making (Australian National University Press, 2017) 11, 27-28. 
87 Rohingya Refugees’ Migration Route by Sea in South East Asia (Map No. 3). Source: Middle East Institute 
<https://www.mei.edu/publications/rohingyas-refugee-crisis-regional-and-international-issue>. 
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Indonesia and Bangladesh, and the states of the region regularly push back and intercept the 
boats to sea.89 While the irregular maritime movement is common within South East Asia, thus, 
the States of the region do not give much attention to the boat refugees. As a result, for many 
years, Rohingya boat refugees did not receive much attention by the world.90 In 2012 the 
Rohingya boat people caught the attention of world for the first time.91 Later, especially 
between 2015 and 2016, the situation became critical and many Rohinhya boat refugees died 
at sea.92 
 
In fact, the Rohingya refugees are desperate to escape from torture, discrimination and human 
rights violations. They use every opportunity to escape from persecution. In this situation, the 
Rohingya influx from Myanmar fled to neighbouring coastal States of the region. They target 
to arrive Bangladesh, Thailand, Malaysia or Indonesia as their destination by travelling the 
Andaman Sea and Bay of Bengal.93 Rohingya influx from Myanmar also try to cross the Naf 
River by boat to reach Bangladesh.94  
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maritime routes in South-East Asia. Approximately 370 refugees and migrants who travelled through the Bay of 
Bengal and Andaman Sea died before reaching any land. UNHCR, Mixed Maritime Movements in South-East 
Asia 2015 <https://unhcr.atavist.com/mmm2015>.  
93 UNHCR, Southeast Asia: Mixed Maritime Movements, April-June 2015 (Web Page) 
<http://www.unhcr.org/554c6a746 htm>.  
94 UNHCR, Mixed Movements in South-East Asia 2016 (Web Page) 




Naf River between Bangladesh and Myanmar (Burma) (Map No. 4)95 
As already mentioned, refugees are often considered as security threats to States; thus, refugees 
poses economic, social and environmental challenges for a host State, and many of them are 
involved in criminal activities.96 Moreover, in mixed maritime movement,97 economic 
                                                 
95 Map of Naf River between Bangladesh and Myanmar (Burma) (Map No. 4). Source: BBC 
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migrants travel along bona fide refugees in the same way; and so States try to escape their 
human rights obligations by classifying all the refugees as economic migrants.98  
 
Moreover, while there is no refugee law in South East Asia, refugee flow is considered as 
migration flow by the South East Asian States.99 Along with the legal vacuum, sovereignty at 
sea and strict practices of maritime law facilitate interception of refugee boats and ‘push back’ 
to sea. As a common practice, South East Asian States apply ‘push-back’ policy to Rohingya 
boat refugees and redirect the boats to other destinations.100 Thus, refusal of disembarkation 
and turning back of refugee boats to sea is a common practice in South East Asia.101 As a result, 
thousands of asylum seekers remain stranded at sea and many of them cannot survive in 
extremely perilous conditions.102 This push-back policy creates serious challenges for refugee 
protection in the region and also violates the norm of non-refoulement. According to the 
UNHCR: 
Available protection space for refugees, asylum seekers and stateless people in the region [South East 
Asia] is fragile and unpredictable, due to a lack of national legal frameworks in most South-East Asian 
countries. Furthermore, some States have introduced increasingly restrictive policies – such as denying 
safe disembarkation or access at the airport, and narrowing protection space and access to asylum. There 
is also an increase in maritime ‘push backs’ and instances of refoulement.103 
 
This study argues that Rohingya people face several forms of ‘push back’. On the one hand, 
the discriminatory law and policy of Myanmar creates stateless Rohingya refugees, which 
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forces them to flee via the sea and labels them as ‘boat refugees’. On the other hand, South 
East Asian States adopt policies of interception and push back to sea - this situation is 
characterised as ‘maritime ping-pong’ by the IOM.104 
As this research has already established, Rohingyas are desperate to escape from persecution. 
Economic growth in Malaysia, Thailand, Singapore, Brunei, and Australia attracts economic 
migrants to these States. However, legal labour migration opportunities are limited within the 
region, so people are forced to travel illegally, with the help of human traffickers, to reach the 
projected countries for economic benefit. Often, genuine refugees join with economic 
migration boats; this situation is called ‘mixed maritime movement’, where the economic 
migrants and bona fide refugees travel together. However, the journey is not generally pleasant 
and often ends in tragedy. The following section of this Chapter focuses on the ‘mixed maritime 
movement’ in relation to the boat refugee issue.  
4.4 Boat Refugees and Mixed Maritime Movement  
 
The United Nations described the Rohingya people of Myanmar as ‘the most persecuted 
minority in the world’ whose living conditions are ‘worse than animal’.105 UN Human Rights 
Chief Zeid Ra’ad Al Hussein also commented that the persecution against the Rohingya is a 
‘textbook example of ethnic cleansing’.106 Despite international criticisms, violence and 
discrimination against Rohingya in Rakhine State of Myanmar continue. Although Myanmar 
claims that it would welcome the returning Rohingyas, however, still nothing has changed in 
Myanmar; Myanmar does nothing to grant them citizenship status. The recent UN Report of 
the International Fact-Finding Mission on Myanmar found that: 
Some 600,000 Rohingya are estimated to remain in Rakhine State. They continue to be subjected to 
discriminatory policies and practices, including segregation and severe restrictions on their movements; 
deprivation of citizenship; denial of economic, social and cultural rights; physical assaults constituting 
torture or other cruel, inhuman or degrading treatment or punishment; arbitrary arrest; and, in some areas, 
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hostility from members of ethnic Rakhine communities that the mission found also to constitute 
persecution and other prohibited crimes against humanity.107  
 
On the other hand, the socio-economic conditions of the South East Asian states are not equal. 
Due to numerous islands, peninsulas and ancient sea routes – the region has a tradition of 
maritime migration, especially- the Bay of Bengal, Andaman Sea and Straits of Malacca. The 
economic power of Brunei, Malaysia, Singapore and Thailand attracts economic migrants from 
within the region and beyond.108 As well, because of restrictive labour migration policies, it is 
very difficult for a labour to migrate within South East Asia.109 Accordingly, human trafficking 
is a common problem in the region. In South East Asia, a maximum number of mixed flows 
from Bangladesh and Myanmar travel via the Bay of Bengal and Andaman Sea route to 
reaching their target destination, especially Thailand, Malaysia, Indonesia and beyond.110 
South East Asia is a ‘hotspot’ for human trafficking.111 It is a million-dollar business. In the 
same way, persecuted Rohingya people are also looking for an opportunity for a better life. The 
traffickers grasp this situation as a profitable business opportunity. They promise the Rohingya 
and other people for a fresh life by charging a small amount of money if they agree to take the 
sea journey. In fact, transnational criminal syndicate groups target the Rohingya people and 
deceive them into boarding small boats that are supposedly bound for Malaysia, Thailand or 
Australia. According to the plan, the traffickers tell the refugees and other travellers that first 
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Migration Transfer Route in South East Asia: Small Boat to Bigger Ship (Map No. 5)113 
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Without no other options, the persecuted stateless Rohingya take the opportunity and sail with 
other illegal travellers. These Rohingya people think that it would be better to take a chance at 
sea rather to stay back under the persecution.114 On this point the United Nations Office on 
Drugs and Crime (UNODC) notes that: 
Persecution, forced displacement and a lack of personal security make people particularly vulnerable to 
the promises of migrant smugglers and traffickers. A lack of government support and protection, 
combined with economic despair and a sense of hopelessness, means that many people are easily swayed 
by the offer to live and work abroad.115 
 
In many cases, Rohingya people travel with family – men, women and children. This is part of 
what is called ‘mixed maritime movement’ by the UNHCR,116 it is a widespread problem in 
South East Asia.117 In mixed migration, people travel with the help of traffickers for different 
reasons, but their destination, route and vessel are same. The Rohingya people travel by sea as 
refugees, and other people travel as illegal economic migrants. In the mixed migration, either 
economic derivation or political persecution triggers as push factor for the journey.118  
However, during the journey the Rohingya refugees and other illegal passengers of the boats 
face a brutal reality, becomes captives of the traffickers. The traffickers present three options: 
demand money in exchange for release, or be sold into further exploitation, or die. Physical 
torture and violence are routine work of traffickers in this situation.119 Many people of the boat 
die at sea without having food and water. Some jump into the sea to survive. Others are kept 
on the Thai-Malaysia border, where ill-treatment and rape by the members of syndicates is a 
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routine. Many of them are killed if they refuse to give any extra money. If Coast Guards 
intercept the migration boat and push  back at sea, the smugglers try to escape in order to avoid 
punishment of the crime.120 Not only that, after months at sea, despite a mixed flow being 
rescued by a coastal state and allowed disembarkation under international pressures, ill-
treatment continues by the rescuing state. The refugees and illegal migrants are held in 
detention centres for month after month in the absence of any refugee law.121 Therefore, mixed 
migration is also a vexed problem in the South East Asia.122 
 
This thesis argues that international law does not impose any limitation on the protection of 
refugees because of their illegal arrival or mixed journey. Through consideration of the facts 
and evidence, the Rohingya are prima facie refugees. Article 14(1) of the Universal 
Declaration of Human Rights 1948 provides the right to seek asylum.123 Article 13(2) of the 
Declaration lays down that everyone has the right to leave any country. Moreover, Article 31 
of the 1951 Refugee Convention ensures that penalties shall not be imposed on refugees on 
account of their illegal entry or presence. International refugee law specially emphasises 
protection of individual refugees who fulfils the criteria to be a refugee.124 Thus, in a group or 
mixed migration flow, even if one person is a genuine refugee,  he/she will be given protection 
under international law. Most importantly, Article 14 of the Protocol to Prevent, Suppress and 
Punish Trafficking in Persons, Especially Women and Children125 and Article 19 of the 
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Protocol against the Smuggling of Migrants by Land, Sea and Air126 especially guarantee 
individuals’ rights under international law. Articles 14 and 19 are consistent with the 1951 
Refugee Convention, the principle of non-refoulement, and the requirement that non-
discrimination shall be respected during application of the protocols. In addition, this study  
contends that,  Article 98 of UNCLOS III prescribes a duty to render assistance for every 
coastal State and its shipmasters if any person is found in danger at sea.127 In addition, many 
refugees travel with their family, including children. In this context Article 22(1) of the 
Convention on the Rights of the Child specifically makes clear that a child who is seeking 
refugee status, whether unaccompanied or accompanied by his or her parents or by any other 
person, shall receive appropriate protection and humanitarian assistance according to 
international human rights or humanitarian instruments to which the said States are parties.128 
Furthermore, boat refugees are pushed back to danger at sea and sent into detention camps 
according to Article 5 of the Universal Declaration of Human Rights,129 Article 7 of the 
International Covenant on Civil and Political Rights,130 and according the Convention against 
Torture131 no one shall be subjected to torture or cruel, inhuman or degrading treatment or 
punishment. 
Finally, the vulnerable Rohingya refugees choose to undertake a mixed maritime journey as a 
last hope only because - there is no refugee protection arrangement in the region. The gap in 
the refugee settlement process in South East Asia persuades the refugees to join in mixed 
migration flow.132  
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4.5. State Practices to Boat Refugees in South East Asia 
 
This section will examine the refugee regimes of South East Asia (specifically, Bangladesh, 
Thailand, Malaysia and Indonesia). As already indicated, regional refugee protection 
mechanisms are absent in the region, and as there are no domestic refugee laws in the states of 
the region, the rights of refugees are undefined. The UNHCR notes that the ‘restrictive policies’ 
of South East Asian states create challenges to refugee protection.133 Moreover, refugee boats 
are turned and pushed back to sea by the South East Asian coastal states. The push-back policy 
creates further uncertainty in the refugee protection regime. 
In contrast, refugees are given shelter on an ad hoc basis by the states of the region. Although 
ad hoc policy may be appropriate in certain circumstances, it does not ensure any fair practice; 
instead in the absence of a refugee protection regime, the refugee issue is considered under 
general immigration law. In this context, this study will examine the laws and policies of the 
major refugee host countries of the region (Bangladesh, Thailand, Malaysia and Indonesia). It 
is to be noted that earlier scholarship only focused on the domestic immigration law of the 
states of South East Asia and did not examine maritime laws regarding boat refugees.134 This 
study will also examine the maritime law of the South East Asian states regarding the turning 
back of refugee boats. South East Asian states are signatories to various international human 
rights treaties; accordingly, the effect of international law in domestic law will also be 
examined. Through this inquiry this study will focus on the gaps and challenges in the existing 




Bangladesh is a non-party State either to the 1951 Refugee Convention or the 1967 Protocol; 
it is not even a party to the 1954 Convention relating to the Status of Stateless Persons 
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(Stateless Convention) and the 1961 Convention on the Reduction of Statelessness.135 
Moreover, there is no  refugee law in Bangladesh. The refugee issue is considered under general 
immigration laws, rules and orders.136 Only those who are recognised by the government of 
Bangladesh and live in a refugee camp are considered refugees; otherwise, they will be treated 
as ‘illegal’.  
 Pursuant to the Passport Act 1920, to enter Bangladesh (by water, land or air) possession of a 
passport is essential (s 3(2)(a)). The government has the power to remove ‘any person’ without 
a passport (s 5). Even police officers and customs officials are empowered to arrest without a 
warrant any person who violates the Act (s 4). In this connection, Article 3 of the Passport 
Rules 1955 sets down the condition of entry into Bangladesh. It provides that no person 
travelling to Bangladesh by sea or by air or by land will be processed from any place outside 
of Bangladesh unless he/she is in possession of a valid passport as per Article 4 of the Rules.137  
Moreover, in the case of refugees, the Foreigners Act 1946 is also applicable – it regulates 
entry into and removal of a non-citizen from Bangladesh. According to the Foreigners Act 
1946, ‘foreigner’ means a person who is not a citizen of Bangladesh (s 2(a)). Section 3 states 
that the government has the power to regulate or restrict entry of all foreigners or any particular 
foreigner into Bangladesh.138 The government also has authority to make any order and impose 
any restriction on any foreigner in Bangladesh.139 Moreover, s 6. creates obligations for masters 
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of vessels and pilots, where the master of any vessel and pilot of an aircraft, either landing or 
embarking at any place in Bangladesh, is under an obligation to provide the prescribed 
particulars with respect to any passengers or members of the crew who are foreigners to the 
government of Bangladesh. If any person contravenes the provisions of the Act he/she shall be 
punished with imprisonment for a term which may extend to five years and shall also be liable 
to fine (s 14). However, under s 10 of the Foreigners Act, the government of Bangladesh has 
the power to exempt the application of the Act in relation to any individual foreigner or any 
class of foreigner. Thus, the refugees who are registered and live in camps only be exempted 
from punishment; otherwise a refugee is considered illegal and could face jail for illegal entry 
in violation of the Foreigners Act.140 Accordingly, due to lack of a domestic asylum law, the 
1946 Foreigners Act  is the key legislation in Bangladesh for governing the status of 
refugees.141  
 
The main issue of the Rohingya crisis is the denial of citizenship status of the Rohingya ethnic 
minority by the Myanmar government, with Myanmar constantly claiming that Rohingyas are 
not its citizens but instead are citizens of Bangladesh and therefore illegal Bangladeshi 
immigrants in Myanmar.142 On top of this, Bangladesh denies their citizenship. According to 
the Constitution of Bangladesh, citizenship shall be determined and regulated by law (Article 
6(1)). Article 6(2) of the Constitution further provides that ‘The people of Bangladesh shall be 
known as Bangalees as a nation and the citizens of Bangladesh shall be known as 
Bangladeshies’. In Bangladesh, citizenship is governed under the Citizenship Act 1951. 
According to the Act, citizenship is recognised by birth (s 4),143 by descent (s 5),144 and by 
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naturalisation (s 9).145 However, in practice, Bangladesh only follows the ‘by descent’ 
requirement.146 
According to the Constitution of Bangladesh, the government ensures rights to all citizens. The 
rights include – non-discrimination against any citizen,147 equality before the law of all 
citizens,148 right to protection of law149 and protection of women.150 These rights are equally 
applicable to refugees as well.151 However, according to a UNHCR report – these constitutional 




Bangladesh has a long history in dealing with the refugee crisis.153 In 1978, 1991-1992, 2016 
and 2017 major refugee flows arrived in Bangladesh from neighbouring Myanmar due to ethnic 
and religious conflict against the Rohingya Muslims of Rakhine State.154 In 1978 around 
200,000 refugees fled to the Cox’s Bazar area of Bangladesh, and in 1991-92 an estimated 
250,000 Rohingya refugees fled to Bangladesh.155 In 2016 around 87,000 Rohingyas reached 
Bangladesh156 and since 25 August 2017, over 743,000 refugees have fled there. At the moment 
Bangladesh is host to around 1.1 million Rohingya refugees which is 4.7% of the world’s 
refugees.157  
In 1977 the military government of Myanmar started registration of all of its citizens for the 
national census. The government intentionally excluded the Muslim Rohingya ethnic people 
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who speak a similar dialect to the natives of the Cox’s Bazar region of Bangladesh, with 
Myanmar claiming that they were foreigners from Bangladesh.158 Myanmar launched 
Operation Dragon King (Naga Min) against the Rohingya which included mass arrests, 
persecution, and terrible violence.159 This forced around 200,000 Rohingya to flee to 
Bangladesh for shelter.160 As an immediate response, Bangladesh offered humanitarian 
assistance to the Rohingya refugees by opening its border, and providing food and shelter. But 
the Bangladesh government refused to accept them as citizens and did not give grant them the 
legal status of refugees.161 Immediately after the arrival of the refugees, the Bangladesh 
government started dialogue with Myanmar to repatriate them as they were a burden for 
Bangladesh. Initially Myanmar refused to accept the refugees. Bangladesh continued to 
pressure Myanmar on repatriation of the refugees. The Bangladesh government also pressured 
the Rohingya people to return to Myanmar. The government stopped food rations and restricted 
camp facilities.162 As result, an estimated 10,000 refugees died after the cut of food supply.163 
At that time the United Nations (UN) also urged Myanmar to start repatriation of refugees, 
otherwise UN would have stopped foreign aid.164 However, due to the pressure, Myanmar 
unwillingly started repatriation of the Rohingyas in March 1979. The refugees were not 
interested in returning, as they knew that if they returned they would again face the same torture 
and treatment. Nonetheless, having no other option the majority of refugees (around 180,000) 
returned to Myanmar.165 And after returning, the Rohingya people again faced the ‘four cuts’ 
strategy in Myanmar: denial of access to travel, food, shelter and security.166 
Again in 1991 and 1992, due to political tension around 250,000 refugees arrived in 
Bangladesh from Myanmar.167 Initially Bangladesh decided to resolve the repatriation issue 
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through bilateral discussion with Myanmar.168 On 28 April 1992 a Joint Statement was signed 
between the State Law and Order Restoration Council (SLORC) of Myanmar and the 
Bangladesh government, with both parties expecting that repatriation would be completed 
within six months.169 On 22 September 1992 the first repatriation took place without the 
involvement of the UNHCR. But the repatriation was not voluntary; the refugees were 
forcefully sent back to Myanmar where protests, demonstrations and deaths were common 
occurrences (officially 15 refugees were died).170 The agreement was criticised by the 
international community as it did not engage the UNHCR.171 Initially the UNHCR monitored 
the repatriation program but later there was clear evidence that there was coercion and later the 
UNHCR stopped its engagement.172 Thereafter, Bangladesh engaged the UNHCR in the 
repatriation process in which the voluntary nature of repatriation was considered. However, the 
UNHCR withdrew its involvement from the process and claimed that there was ‘involuntary’ 
repatriation.173 This situation was noted by the United States as follows: ‘In the camps, beatings 
and other physical abuse had been used to persuade refugees to voluntarily depart; these tactics 
had fallen off to other forms of coercion such as withholding food rations or threatening to do 
so.’174 Thereafter, on 13 May 1993 Bangladesh and the UNHCR signed an MOU that allowed 
the UNHCR to protect the refugees in the camps, and involvement in voluntary choice of 
repatriation.175 This MOU provided an ad hoc mechanism for the UNHCR to cooperate in the 
repatriation process.176 
After signing the MOU, up until July 1994, 42,900 Rohingyas were returned to Myanmar. 
However, the US Committee for Refugees reported that the repatriations were not totally 
voluntary; there was coercion and forced repatriations in the process that violated the principle 
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of non-refoulement.177 In November 1993 the UNHCR signed an MOU with the government 
of Myanmar to facilitate the voluntary return of the refugees.178 The repatriation continued until 
August 1997 with 230,000 registered Rohingyas returned. Afterwards, the Myanmar 
government refused to accept any refugees after 15 August 1997 due to the time limit of the 
MOU and the restrictive bureaucratic procedures.179  
 
Even though Bangladesh has been giving shelter to Rohingya refugees for last three decades, 
in 2017 the country faced one of the largest refugee influxes in recent times. According to the 
UN, between August 2017 and August 2018 more than 700,000 Rohingya refugees arrived in 
Bangladesh.180 Prior to 2017, officially only 33,148 Rohingya refugees had been living in 
registered camps in Bangladesh according to the UNHCR.181 In addition, between 300,000 and 
500,000 refugees live outside of camps and remain unregistered – instead they are treated as 
‘illegal immigrants’.182 At the moment around one million refugees are given shelter in 
Bangladesh on humanitarian grounds.183  
 
Although in the past Bangladesh gave shelter to Rohingya people on several occasions, it 
always showed a negative approach to Rohingya people; they were push back to Myanmar.184 
However, in recent times Bangladesh has opened its borders and showed a humanitarian 
commitment which has saved many lives. The Joint Response Plan Rohingya Humanitarian 
Crisis team (UN, UNHCR and IMO) notes that:  
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The Government of Bangladesh has kept its borders open to fleeing Rohingya and leads the humanitarian 
response. The people of Bangladesh continue to show exceptional hospitality in the face of human 
tragedy on a massive scale.185 
Nonetheless, the push back against Rohingya refugees continues in Myanmar. The Foreign 
Minister of Bangladesh, Abul Hassan Mahmood Ali, stated that around 67,000 Rohingyas 
intruded into Bangladesh between 8 October 2016 and 22 January 2017.186 Home Minister 
Asaduzzaman Khan Kamal also acknowledged that Bangladeshi border guards pushed back 
5,316 Rohingyas to Myanmar during that time.187 Earlier, in October 2016, violence broke out 
in Rakhine State after attacks on Myanmar border guard posts by a militia group that killed 
nine police officers; in return, Myanmar forces killed more than 30 insurgents and thereafter 
Bangladesh faced a Rohingya influx.188 The Bangladesh government ordered the border guard, 
navy, and coastguard defence forces to secure its sea and land areas from the arrival of 
Rohingya refugees. At that time, the Home Minister of Bangladesh said that ‘Rohingya 
infiltration is an uncomfortable issue for Bangladesh’. He also added: ‘We don’t want illegal 
Rohingya immigration.’189 
However, in September 2013, the government of Bangladesh adopted its first ‘National 
Strategy on Myanmar Refugees and Undocumented Myanmar Nationals’. Before that, there 
was no policy document on the refugees in Bangladesh. The document acknowledged the 
existence of 300,000-500,000 ‘Undocumented Myanmar Nationals’ within Bangladesh 
territory as unregistered and acknowledged their humanitarian needs. The National Strategy 
classified the Rohingya refugees as ‘Myanmar nationals’. The strategy paper empathised that 
national coordination was essential to meet the humanitarian needs of the ‘Undocumented 
Myanmar Nationals’.190  
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On the other hand, in reality, the presence of a large number of Myanmar nationals (Rohingyas) 
in Bangladesh adversely effects on socio-economic, political, demographic, environmental, 
and security situation of Cox’s Bazar and adjacent areas of Bangladesh. Therefore, the strategy 
paper is principally framed from national security strategy perspective which emphasises to 
improve capacity building of the border security forces and law enforcement agencies, not to 
protect the Rohingya refugees from Myanmar.191 
 
While refugee law and policy are absent in Bangladesh, the situation of the Rohingya refugees 
in Bangladesh displays challenges to ad hoc policy, which is arbitrary and discretionary. Even 
though many years have been passed since the first refugee influx of 1978, still refugees are 
denied to: freedom of movement, right to work and right to education.192 In a recent incident, 
the Bangladesh government expelled Rohingya refugee students from a formal Bangladeshi 
school due to lack of Bangladeshi citizenship, although the students were born in Bangladesh 
as their parents fled from Myanmar and arrived as refugees in the early 1990s.193 Even a 
university student was expelled from a university because the student hid her Rohingya identity 
and enrolled at a private university.194 Bangladesh has also adopted a ‘not to register marriage 
policy’ with Rohingyas.195 In response to the policy, the High Court of Bangladesh rejected a 
writ petition seeking legality of the marriage of a Rohingya girl, and as a result, the Court 
maintained the Rohingya marriage ban.196 Moreover, according to a new policy, Rohingya 
babies who are born in Bangladesh get a special birth certificate (not like an ordinary birth 
certificate for Bangladeshi babies) and do not get citizenship status; the newborn baby is 
classified as a ‘Citizen of Myanmar’.197 As a result, on average, 60 Rohingya babies are born 
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in Bangladesh every day without having legal citizenship – they are stateless.198 Moreover, the 
Bangladesh government has planned to transfer over 100,000 Rohingya refugees to Bhasan 
Char (Floating Island), a small, remote and uninhabited island in the Bay of Bengal, which is 
always under risk of floods and cyclones. Human rights groups have expressed concern that 
Bhasan Char will be ‘like a prison’ and ‘detention centre’ where freedom of movement is more 
restricted and life more dangerous.199 In November 2018200 and August 2019201 the government 
of Bangladesh made necessary arrangements to repatriate Rohingya refugees to Myanmar. 
However, the repatriation process failed due to the ‘hollow promise’ of Myanmar. In response, 
Bangladesh stated that it would not accept any more refugees and threatened to close its 
borders.202 The Rohingya people say that while there is no visible action from Myanmar for 
their safe return, they do not want to go back; they will only return when it is safe for them.203 
The UNHCR has expressed its concern and stated that unless Myanmar guarantees citizenship 
status, freedom of movement, and security to the Rohingya people, then it will not be safe for 
them to return there.204 However, very recently, in January 2020, the Bangladesh government 
changed its education policy towards Rohingya children and now grants them access to formal 
education, which is a positive step towards a human rights commitment.205 Human Rights 
Watch welcomes the decision and notes that ‘It’s a step in the right direction’.206 
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Still, due to the policy of Bangladesh, the Rohingya people depend on aid; they are unemployed 
and become frustrated. Many Rohingyas are already involved in various crimes. The Daily 
Star, the leading newspaper in Bangladesh, reported that at least 31 Rohingyas were killed by 
fellow Rohingyas in the camps of Bangladesh from August 2017 to May 2019.207 Moreover, 
between August 2017 and September 2019, 44 Rohingyas were killed in ‘gunfights’ with the 
law enforcement agencies in Bangladesh because of involvement in murders, drug dealing, 
robbery, abductions and human trafficking.208 A recent report of Al Jazeera (October 2019) 
found that Bangladeshi security forces killed more than a dozen Rohingya refugees in recent 
weeks for various criminal activities.209  
After the second anniversary of the Rohingya exodus to Bangladesh and the failure of the 
repatriation process to Myanmar, on 25 August 2019 around 200,000 Rohingya gathered in a 
mass rally at the Kutupalong camp in Bangladesh’s Cox’s Bazar and declared the day 
‘Genocide Day’.210 Rohingya refugees in Bangladesh demanded their safety of return and 
citizenship status and punishment to those who were involved in killings of Rohingyas in 
Rakhine State of Myanmar. The rally drew huge coverage in the international media.211  
The government of Bangladesh did not welcome the Rohingya rally of 25 August.212 In fact, 
the Rohingya gathering turned into a demonstration rally where the Rohingya leaders 
demanded their safe return to Myanmar.213 The government considered the rally as a threat to 
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peace and security and took necessary steps as a security measure. Instantly, the Bangladesh 
government ordered all telecommunication operators to ban mobile phone use in Rohingya 
refugee camps because of state security and law and order.214 In fact, a mobile sim card is 
legally available in Bangladesh only after showing a valid ‘national identity’ card. Without a 
valid national identity card, trading and using of sim cards is illegal in Bangladesh, but the 
mobile sim card is available in the black market.215 Moreover, the Prime Minister of 
Bangladesh, Sheikh Hasina, immediately ordered barbed wire fences, guard towers and 
security guards to be established around the Rohingya camps to maintain law and order, and 
safety and security.216 The government of Bangladesh also decided that Bangladesh should not 
allow any more refugees from Myanmar. According to the Additional Home Secretary of 
Bangladesh, Abu Bakar Siddique, the present situation in Rakhine is not same as in August 
2017; ‘now, ‘there is no crisis in Rakhine’.217 Later, Bangladesh imposed more security at its 
border; as a consequence, from 26 August 2019 to 7 September 2019 the Border Guard of 
Bangladesh (BGB) pushed back around 30 Rohingyas who tried to enter into Bangladesh.218 
Moreover, Bangladeshi forces arrested 45 Rohingyas under the Foreigners Act for intruding 
into Bangladesh from Myanmar.219 According to the report of the Institute on Statelessness and 
Inclusion, between 8 October 2015 and 22 January 2017 the BGB pushed back at least 5,316 
Rohingya refugees to Myanmar, which is violation of the non-refoulement principle.220  
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Although there is no refugee law in Bangladesh, the country demonstrates its generosity to the 
Rohingya people by giving shelter to one million refugees within its territory. However, the 
lives of Rohingya refugees are limited to camps; they have no work right, travel right and local 
marriage right. Moreover, from time to time Bangladesh has shown restrictive attitudes to the 
Rohingyas and taken harsh strategies by forcefully returned the refugees to Myanmar which 
undermined the non-refoulement principle. The restrictive policies also show that refugees are 
not welcome in Bangladesh; rather, by adopting discretionary policies against the refugees, 
Bangladesh is pushing their lives into a more vulnerable and uncertain future. 
 
4.5.1.3. Maritime Law 
 
 Although Bangladesh shows a relaxed attitude to Rohingya refugees who arrive by land, at the 
same time it maintains a strict policy towards boat refugees. According to the available data, 
since 2007 Bangladesh has been maintaining a push-back policy towards refugee boats.221 In 
2012, after violence between Buddhist and Muslim groups in Rakhine State of Myanmar, many 
Rohingyas tried to arrive in Bangladesh. At that time the push-back policy on boat refugees 
caught the attention of the world. It was claimed by Human Rights Watch that the ‘pushing 
back’ policy of refugee boats was the violation of international law.222 At that time, the 
government of Bangladesh ordered all of its enforced agencies to strengthen the border areas. 
According to the statement of Lt. Col. Zahid Hassan, a border guard commander in Cox’s Bazar 
of Bangladesh, ‘Boatloads of Rohingyas from Myanmar are arriving every week. Through 
many points on our border they are attempting to sneak in’ and ‘We are not allowing any of 
them to enter Bangladesh’.223 Despite the harsh policy towards the Rohingyas, the government 
provided basic humanitarian needs such as food, water and medical care to the refugees before 
pushing them back to Myanmar.224 
Between 2012 and 2016 the number of refugee boats and ‘push back’ to sea incidents reached 
its highest point in the Bay of Bengal region according to the UNHCR.225 In November 2016, 
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in a single day, the Bangladesh Coast Guard turned back over 100 Rohingyas who came on 
small fishing boats from Myanmar and tried to land in Bangladesh. 226 
The push-back policy of Bangladesh towards refugee boats never stopped. According to the 
latest UNHCR report (October 2019), interception to sea continues. At least 1,597 refugees 
and asylum seekers attempted maritime journeys in the Bay of Bengal and the Andaman Sea 
between January 2018 and June 2019, with 10 vessels intercepted at sea after their departure 
either from Bangladesh or Myanmar, which breaches the principle of non-refoulement for 
people at sea.227 
Under the Territorial Waters and Maritime Zones Act 1974,228 Bangladesh enjoys sovereign 
authority in the territorial waters (s 3), the contiguous zone (s 4) and the economic zone (s 5). 
Section 3(3) of the Territorial Waters and Maritime Zones Act states that ‘The Sovereignty of 
the Republic extends to the territorial waters as well as to the air space over, and the bed and 
subsoil of, such waters’. Section 3(8)(a) further provides that ‘The Government may take such 
steps as may be necessary to prevent the passage through the territorial waters of any foreign 
ship having no right of innocent passage’. Moreover, after the judgment on the maritime 
boundary dispute between Bangladesh and Myanmar, the sovereign right of Bangladesh at sea 
was confirmed by the Law of the Sea Tribunal (ITLOS).229 As a result, according to UNCLOS 
III, Bangladesh enjoys full sovereignty and lawful control over the territorial sea (Article 3), 
the contiguous zone (Article 33) and the economic zone (Article 57) which was previously 
disputed with Myanmar.230 Moreover, according to Articles 19(2)(g), 21(h) and 25 of 
UNCLOS III, Bangladesh can take necessary action if any ship violates any laws of 
Bangladesh.231 After the judgment, the government of Bangladesh by a Gazette notification 
                                                 
226 Haroon Habib, ‘Bangladesh Shuts border to Rohingya Refugees’, The Hindu (online, 23 November 2016) 
<http://www.thehindu.com/news/international/Bangladesh-shuts-border-to-Rohingya-
refugees/article16683927.ece>. 
227 UNHCR, Refugee Movements in South-East Asia, January 2018 – June 2019 (Web Page, 2019) 
<https://www.unhcr.org/ protection/migration/5d91e2564/refugee-movements-south-east-asia-2018-june-
2019.html>.  
228 Territorial Waters and Maritime Zones Act 1974, Act No. XXVI of 1974.  
229 Dispute concerning Delimitation of the Maritime Boundary in the Bay of Bengal 
(Bangladesh v Myanmar) Case No. 16, Judgment of 14 March 2012 
<https://www.itlos.org/fileadmin/itlos/documents/cases/case_no_16/published/C16-J-14_mar_12.pdf>. 
230 Abdullah Al Faruque, ‘Judgment in Maritime Boundary Dispute between Bangladesh and Myanmar: 
Significance and Implications under International Law’ (2012) 18 Asian Yearbook of International Law 62, 63.  
231 See Chapter 2.4.1. of this thesis for a detailed discussion. Also, Chapter 5.  
196 
 
also declared its jurisdiction at baseline, the territorial sea (12 nautical miles), the contiguous 
zone and the exclusive economic zone (200 nautical miles).232  
Moreover, Bangladesh has an Armed Coast Guard Force which was established under the 
Coast Guard Act, 1994.233 As per the Preamble of the Act, its objective is ‘ensuring the security 
in maritime zones and the coastal areas of Bangladesh’. Functions of the Act include 
‘protection of the national interests in the maritime zones of Bangladesh’234 and ‘prevention of 
the illegal entering or leaving of Bangladesh through the maritime zones’.235 Most importantly, 
members of the Coast Guard are empowered to arrest any person, seize any goods related to 
the offences and search any vessel for violating the Passport Act 1920, the Registration of 
Foreigners Act 1939, the Foreigners Act 1946, the Bangladesh Control of Entry Act 1952, the 
Customs Act 1969 and the Territorial Waters and Maritime Zones Act 1974, as well as other 
Acts.236 As per the Coast Guard Act, Coast Guards shall hand over arrested persons to the 
custody of the next police station for subsequent action.237  
 
However, under Article 98 of UNCLOS III, as a coastal state Bangladesh is under an obligation 
to render assistance to any person who is in danger at sea.238 In addition, according to Article 
17, ships of all states have the right of innocent passage through the territorial sea. Moreover, 
Bangladesh acceded to the SOLAS Convention 1974239 and the SAR Convention 1979240 and 
accordingly Bangladesh is under an obligation to rescue persons who are in distress at sea.241 
Bangladesh has also been a member of the International Maritime Organization (IMO) since 
1976,242 and has consequently committed to follow international maritime guidelines and 
conventions.  
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This study suggests that under UNCLOS III Bangladesh has an obligation to rescue the 
distressed people at sea; it also owes a duty to ensure that its masters of ship render assistance 
to any person at sea (Article 98, UNCLOS III). Moreover, boat refugees are bona fide refugees; 
they have no intention to commit any crime that violates immigration or customs law as per 
Article 19(2)(g) of UNCLOS III; accordingly, they have a right of innocent passage to research 
a port or territory of a coastal state (Article 17 of UNCLOS III). In addition, Article 24 of 
UNCLOS III affirms that a coastal state shall not hamper the innocent passage. Moreover, 
under the SAR Convention, Bangladesh is under an obligation to organise search and rescue 
operations at sea and to allow disembarkation under IMO’s Guidelines on the Treatment of 
Persons Rescued at Sea.243 And under the SOLAS Convention, Bangladesh is obliged to ensure 
that all of its merchant ships are fully equipped with search and rescue facilities. Consequently, 
this study submits that although Bangladesh enjoys sovereign authority in its maritime zones 
under national law and international law, Bangladesh has an obligation to assist and rescue boat 
refugees under international maritime law. 
 
4.5.1.4. International Law 
 
It is true that Bangladesh has not yet signed to the  international refugee law, however, at the 
same time, Bangladesh has ratified the Universal Declaration of Human Rights 1948 (UDHR) 
and the core international human rights instruments, including: Convention Against Torture 
1984 (CAT),244 International Covenant on Civil and Political Rights 1966 (ICCPR),245 
International Covenant on Economic, Social and Cultural Rights 1966 (ICESCR),246 
Convention on the Rights of the Child 1989 (CRC),247 Convention on the Elimination of All 
Forms of Discrimination against Women 1979 (CEDAW),248 Convention on the Rights of 
Persons with Disabilities 2006 (CRPD),249 International Convention on the Elimination of All 
Forms of Racial Discrimination 1965 (ICERD)250 and International Convention on Protection 
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of the Rights of All Migrant Workers and Members of Their Families (ICMRW) 1990.251 As a 
party to theses international treaties, Bangladesh guarantees the civil, political, social and 
economic rights to ‘all’ individuals including refugees within its jurisdiction.  
 
In this vein, the Preamble of the ICESCR states that it is the obligation of states to promote 
human rights and freedoms according to the UN Charter. Article 2(1) of the ICCPR ensures 
economic, social and cultural rights to all individuals within the territory and subject to the 
jurisdiction of each state party to the Covenant. Article 13(2) of the UDHR states that everyone 
has the right to leave any country, and Article 14(1) provides that everyone has the right to 
seek and to enjoy in other countries asylum from persecution. 
The Constitution of Bangladesh also asserts the promotion and respect of international peace, 
security, solidarity and international law. According to Article 25(1): 
The State shall base its international relations on the principles of respect for national sovereignty and 
equality, non-interference in the internal affairs of other countries, peaceful settlement of international 
disputes, and respect for international law and the principles enunciated in the United Nations Charter, 
and on the basis of those principles. 
Article 145A of the Constitution covers the provision of  international treaties. It states that: 
‘All treaties with foreign countries shall be submitted to the President, who shall cause them to 
be laid before Parliament.’ However, there is no clear indication in the Constitution of 
Bangladesh about the status of international treaties in domestic law.252  
In Bangladesh and Others v Sombon Asavhan the Bangladesh navy seized three Thai fishing 
trawlers for illegal entry and fishing in the territorial waters of Bangladesh. The Appellate 
Court of Bangladesh ruled that ‘where there is a municipal law on an international subject, the 
national court’s function is to enforce the municipal law within the plain meaning of the 
statute’.253 In other words, the highest court of Bangladesh (Appellate Court) ruled that if there 
is a clear domestic law on any issue, the domestic law should be applicable.  
Otherwise, according to the decision of the High Court of Bangladesh in Bangladesh v 
Unimarine S.A. Panama and Others,254 customary law has binding effect on the state. 
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However, in the Appellate Division of the Supreme Court of Bangladesh in Hussain 
Muhammad Ershad v Bangladesh and Others255 Justice Bimalendu Roy Chowdhury delivered 
the most significant opinion about the status of international law in Bangladesh. Justice 
Bimalendu opined: 
True it is that the universal human rights norms, whether given in the universal declaration or in the 
covenants, are not directly enforceable in the national courts. But if their provisions are incorporated into 
the domestic law, they are enforceable in the national courts. The local laws, both constitutional and 
statutory, are not always in consonance with the norms contained in the international human rights 
instruments. The national court should not, I feel, straightway ignore the international obligation, which 
a country undertakes. If the domestic laws are not clear enough or there is nothing there in the national 




Moreover, recently the High Court Division of the Supreme Court of Bangladesh delivered a 
notable verdict regarding refugee protection in RMMRU v Government of Bangladesh (Writ 
Petition No: 10504 of 2016).257 A petition was filed in the High Court on behalf of Rohingya 
refugees by an NGO, the Refugee and Migratory Movements Research Unit (RMMRU). 
According to the facts of the case, the refugees violated s 14 of the Foreigners’ Act 1946 of 
Bangladesh for illegal entry in 2007. In the trial the detenus (the Rohingya men) pleaded guilty 
and admitted that they entered into Bangladesh illegally without valid documents. The 
Magistrate Court had awarded five years of imprisonment against the detenus which was 
completed in 2011. While Myanmar does not recognise the Rohingya people as its citizens, 
and thus was not interested in taking them back into Myanmar. On the other side, Bangladesh 
does not recognise the Rohingyas as its citizens; in this limbo, the Rohingyas were spending 
their lives in the jail of Bangladesh even though they had completed the imprisonment order of 
five years as per the decision of the Magistrate Court. In the final verdict, the judgment of the 
High Court of Bangladesh remarkably ruled that although Bangladesh is a non-party nation to 
the 1951 Refugee Convention, it is a party to the 1984 Convention Against Torture; 
additionally, for more than 60 years the states of the world have been respecting the 1951 
Refugee Convention, especially the Article 33 non-refoulement principle. The persecution of 
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the Rohingya people by Myanmar was well established; as a consequence, if the detainees were 
pushed back or deported to Myanmar they would suffer persecution or tortured or could be 
killed. The High Court particularly pointed out that: 
This [1951] Convention by now has become a part of customary international law which is binding up 
all the countries of the world, irrespective of whether a particular country has formally signed, acceded 
to or ratified the convention or not.258 
Therefore, the High Court of Bangladesh declared that the detention of the refugees was illegal 
and ordered their liberty. The judgement creates a milestone for the protection of refugees in 
Bangladesh.   
By considering the above case law and decisions, this study contends that although Bangladesh 
has not yet signed the Refugee Convention, it has nonetheless ratified the human rights treaties; 






Thailand is very experienced in dealing with refugee issues. In 1965, after the change in the 
governments of the neighbouring states (Laos, Vietnam and Cambodia), mass influxes of 
refugees from those states approached to Thailand.259 Thereafter, in 1975 after the Cambodian-
Vietnamese War, South East Asian states faced one of biggest refugee flows in world history, 
which is known as the Indochinese Refugee Crisis. Around three million asylum seekers from 
Laos, Vietnam and Cambodia fled to neighbouring countries over the next two decades. 
Thailand carried the burden of refugees, with the largest number from Cambodia.260 Thailand 
alone gave shelter to around 650,000 refugees on a temporary basis.261 
 
Thailand is neither a state party to the international refugee law nor the 1954 Stateless 
Convention. Moreover, domestic refugee law is absent in Thailand.262 The Constitution of 
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Thailand of 2017 is the highest law of the land.263 However, the Constitution only states that 
nationality by birth cannot be revoked;264 it has no other provision regarding acquisition of 
nationality or status of refugees. Due to the absence of any particular law in Thailand, the 
refugee issue is considered under the Immigration Act 1979265 and Nationality Act 1965.266  
One of the main reasons for Thailand’s non-accession to the 1951 Refugee Convention is that 
Thailand considers  the incorporation of the Convention would restrict its national sovereignty 
and national security.267 Moreover, Article 38 of the 1951 Refugee Convention asserts that any 
dispute regarding interpretation or application of the Convention shall be referred to the 
International Court of Justice (ICJ). However, ICJ decision had not been a pleasant experience 
for Thailand. In the famous Temple of Preah Vihear Case,268 the ICJ’s decision was given in 
favour of Cambodia, not Thailand. This could be another reason for Thailand not acceding to 
the international refugee legislation.269  
In Thailand, a non-citizen is considered an ‘alien’ under the immigration law. According to s 
4 of the Immigration Act of 1979, ‘“Alien” means a person who does not have a Thai 
nationality’. Section 7 of the Act provides vest powers in the Immigration Commission to grant 
permission to stay and revocation  permission of residency of aliens in Thailand.270 According 
to s 12(1) an alien will be excluded from entering the Kingdom of Thailand if he/she has no 
                                                 
263 In Thailand, the first constitution was adopted in 1932, and the latest constitution was adopted in 2017, 
taking effect on 6 April 2017. It is to be noted that, in less than a century, the latest constitution of Thailand is 
the 20th constitution of the land. The new constitution was criticised by international media. Jonathan Head, 
‘Thailand’s Constitution: New Era, New Uncertainties’, BBC (online, 7 April 2017) 
<https://www.bbc.com/news/world-asia-39499485>; Oliver Holmes, ‘Thailand’s King Signs Constitution that 
Cements Junta’s Grip’, The Guardian (online, 6 April 2017) 
<https://www.theguardian.com/world/2017/apr/06/thailand-king-signs-constitution-path-polls-election>.  
264 Section 39 of Constitution of Thailand (2017) states: ‘The revocation of Thai nationality acquired by birth 
shall not be permitted.’  
265 Immigration Act B.E. 2522 (1979). [Thailand], 30 May 1979.  
266 Nationality Act, B.E. 2508 (as last amended by Nationality Act (No. 4) B.E. 2551) [Thailand], B.E. 2508, 21 
July 1965. 
267 Muntarbhorn, The Status of Refugees in Asia (n 134) 132. 
268 Temple of Preah Vihear (Cambodia v Thailand) [1962] ICJ Rep 6; Sven Mibling, ‘A Legal View of the Case 
of the Temple Preah Vihear’ in World Heritage Angkor and Beyond: Circumstances and Implications of 
UNESCO Listings in Cambodia (Göttingen University Press, 2011) <http://books.openedition.org/gup/307>. 
269 Muntarbhorn, The Status of Refugees in Asia (n 134) 132.  
270 Particularly, s 7(1) of the Immigration Act B.E. 2522 (1979) states: ‘The Immigration Commission have 
powers to revoke the permission of temporary stay of an alien in the Kingdom under Section 36.’ Section 36 
provides: ‘Where there is a proper reason, the Director General or the Immigration Commission shall have 
power to revoke permission previously authorized the alien to stay temporary in the Kingdom …’. Moreover, s 
7(2) states that the Immigration Commission can revoke the permission for residency in the Kingdom under s 
47. Section 47 declares: ‘The alien who is allowed to take up residence in the Kingdom must apply for a 
Residence Certificate from the Director General or from a competent official deputized by the Director General 
within 30 days from the date receiving written notification from a competent official … If the alien concerned 
fails to apply for a Residence Certificate within prescribed period of time, under … this Section, the 
Immigration Commission may hold back issuing of permission to reside in the Kingdom.’ 
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valid passport or travel document or a visa stamp by a Thai authority.271 Therefore, it appears 
that Thai border guards have authority not to allow refugees without a valid document. 
Moreover, according to s 16 of the Immigration Act, on the grounds of the interests of the 
country or public order, good morals or culture, any alien or group of aliens should not be 
permitted to enter into the Kingdom of Thailand, even if holding a valid document. However, 
pursuant to s 17 of the Immigration Act, in a special case any alien or any group of aliens may 
be permitted to enter and remain in the Kingdom under certain conditions. Thus, under the law, 
the government enjoys discretionary powers over the entry of refugees in Thailand – in other 
words, it has power to make ad hoc decisions.  
According to the Immigration Act, a competent government officer has power to inspect 
persons who are entering into or leaving the Kingdom of Thailand (s 18). He also has the power 
to decide who to forbid from entering (s 19). In addition, the officer may detain any alien for 
up to seven days if necessary, and if further detention is necessary, then he shall apply to the 
Court for an order of further detention (s 20). Under s 23, the transport that brings the alien into 
Thailand ‘must’ come through the proper route and immigration checkpoint. Most importantly, 
under s 54:  
Any alien entering or staying in the Kingdom without permission, or with permission that is expired or 
revoked, may be repatriated from the Kingdom by the competent official. 
In addition, s 29 of the Immigration Act provides for an obligation on ‘conveyance’ and power 
of deportation of illegal aliens. According to s 29:  
When the competent official discovers any illegal alien or has reason to suspect any alien of being illegal 
for entering into the Kingdom, the competent official shall have authority to order the owner or person 
in charge to the conveyance to detain the said alien in the conveyance or to send the said alien to any 
place for the purpose of interrogation by the competent official or send the said alien out of the Kingdom. 
                                                 
271 However, according to s 13, aliens shall be exempted from requirements to have a passport or travel 
document in certain circumstances: (1) Person in charge of or the crew of a maritime or air conveyance making 
a call at port of entry, station or locality in the Kingdom and exiting therefrom. For the purpose of controlling 
such persons, the competent official may issue a certificate for them to hold in accordance with the form as 
prescribed in the Ministerial Regulations. (2) A citizen of a country with its boundaries adjacent to Thailand 
making a temporary journey across the border in compliance with the agreement between the government of 
Thailand and the government of that country. (3) A passenger of an international train holding a through ticket 
and making a transit journey across Thailand in compliance with the agreement between the government of 
Thailand and the government of the country concerned, including the person in charge and crew of such train. 
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Moreover, if an alien remains without permission in Thailand, he/she shall be punished with 
imprisonment of up to two years or a fine maximum 20,000 Thai Baht or both.272  
According to the UNHCR, in June 2015, 51 refugees and 163 asylum seekers, including 36 
children, were detained in different immigration detention centres in Thailand. In this context, 
the UNHCR notes that: 
Absent a national asylum/protection framework, refugees and asylum-seekers without a valid visa are 
treated as ‘illegal aliens’ subject to arrest and detention for illegal entry/stay under the 1979 Immigration 
Act. Despite being issued pursuant to UNHCR’s mandate, which was established by the General 
Assembly, UNHCR refugee and asylum-seeker documentation (certificates) are not recognized by the 
Thai authorities.273 
Amnesty International similarly points out that Thai law neither provides any legal status to 
refugees, nor any protection measure. Thus, refugees are similarly to all other irregular 
migrants, considered as illegal, and liable to ‘arrest, detention and deportation’.274 
Thailand’s Nationality Act of 1965 is also relevant to the refugee issue.275 Under the Act, a 
person who does not have Thai nationality is treated as an ‘alien’ (s 4). Although s 7 provides 
for the acquisition of Thai nationality by birth, under s 7 bis (by the amendment of 2008), even 
if a child is born in Thailand, but if the child’s parents are alien at the time of the birth, then 
the child will not get Thai nationality.276 Moreover, if an alien woman marries a Thai national 
and applies for Thai nationality, the granting or refusal of permission for acquisition of Thai 
nationality depends on the discretion of Minister (s 9). Consequently, this study contends that 
even though Thailand is a party to the Convention on the Rights of the Child, due to the 
discriminatory provisions of the Nationality Act, refugees and refugee children have no 
nationality rights: a stateless parent’s child becomes stateless. This is another challenge to 
                                                 
272 Section 81 of the Immigration Act 1979 provides: ‘Any alien staying in the Kingdom without permission, or 
with expired or revoked permission, shall be punished by imprisonment not exceeding two years or a fine not 
exceeding twenty thousand baht or both. Moreover, this research further notes that, s 61 to s 84 deals with the 
penalty provisions of the Act that is applicable to an alien for the violation of the Immigration Act 1979.’  
273 UNHCR, Submission for the Office of the High Commissioner for Human Rights’ Compilation Report 
Universal Periodic Review, (2nd Cycle, 25th Session, Thailand) (n 262).  
274 Audrey Gaughran, Rohingya Fleeing Myanmar Face Difficulties in Thailand, Amnesty International (Web 
Page, 29 September 2017) <https://www.amnesty.org/en/latest/news/2017/09/rohingya-fleeing-myanmar-face-
difficulties-in-thailand/>. 
275 Nationality Act B.E. 2508 (1965), as amended by Act No. 2 and Act No. 3 of B.E. 2335 (1992) and Act No. 4 
B.E. 2552 (2008).  
276 Section 7 bis states: ‘A person born within the Thai Kingdom of alien parents does not acquire Thai 
nationality if at the time of his birth, his lawful father or his father who did not marry his mother or his mother 
was: (1) the person having been given leniency for temporary residence in Kingdom as a special case; (2) the 
person having been permitted to stay temporarily in the Kingdom; (3) the person having entered and resided in 
the Thai Kingdom without permission under the law on immigration.’ 
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refugee protection in Thailand.277 This study suggests that, under the present international law, 
a state cannot ignore its obligation to non-citizens by giving them the name of illegal persons 
or aliens; the rights of all, including the non-citizens, are ensured by international law.278  
 
4.5.2.2. Policy  
 
Officially, the term ‘refugee’ has never been used in Thailand; instead of refugee, ‘displaced 
persons fleeing fighting’ is used; and their official status is ‘illegal immigrants’. Even, the 
refugee camps are officially known as ‘temporary shelter’. In practice, the Myanmar refugees 
are accepted as de facto ‘refugees’. The general policy of Thailand is to assist the displaced 
persons on a humanitarian basis. The policy offers ‘temporary shelter’ and that people are not 
pushed back until circumstances change.279  
At present, according to the UNHCR there are 93,269 refugees living in nine camps in Thailand 
(as of 31 January 2020). Most of the refugees are ethnic minorities from Myanmar, mainly 
Karen (or Kayin) and Karenni (Kayah) who live in nine camps in four provinces near the Thai-
Myanmar border. These refugees arrived in Thailand by crossing the eastern border around 30 
years ago because of their demand for autonomy and violation of their human rights in 
Myanmar.280 At that time, in 1980, Thai Prime Minister Prem Tinnasulanon said that Thailand 
did not have a policy for Burmese refugees on Thai-Burmese border. Subsequent governments 
continued the same policy.281 Interestingly, according to recent reports of the Border 
                                                 
277 Convention on the Rights of the Child 1989, Article 7(1) ensures that the child shall be registered 
immediately after birth and shall have the right from birth to a name, the right to acquire a nationality and. as far 
as possible. State parties shall ensure the implementation of these rights. Moreover, Article 22(1) provides that 
states parties shall take appropriate measures to ensure that a child who is seeking refugee status or who is 
considered a refugee in accordance with applicable international or domestic law.  
278 Declaration on the Human Rights of Individuals Who are not Nationals of the Country in which They Live, 
G.A. res. 40/144, annex, 40 UN GAOR Supp. (No. 53) 252, UN Doc. A/40/53 (1985); Nottebohm Case 
(Liechtenstein v Guatemala) [1955] ICJ 1. See sections 5.9, 5.10 and 5. 11 of Chapter 5 of this thesis for details.   
279 Hazel Lang, ‘The repatriation predicament of Burmese refugees in Thailand: A Preliminary Analysis, 
UNHCR (Working Paper No. 46, New Issues in Refugee Research) 
<https://www refworld.org/pdfid/4ff5661a2.pdf>.  
280 UNHCR, Refugees in Thailand <https://www.unhcr.or.th/en>. See also Akiko Okudaira1 and Hitoshi Nasu, 
‘Revisiting the Concept of Protection in International Refugee Law: Implications of the Protracted Refugee 
Situation on the Thai-Myanmar Border, in Angus Francis, Rowena Maguire and Charles Sampford (eds), 
Protection of Refugees and Displaced Persons in the Asia Pacific Region (Routledge, 2013) 163.  
281 Although it has been alleged that Thailand secretly provides logistic supports to the minority refugee groups 
to put under pressure on its neighbour Myanmar. Kavi Chongkittavorn, ‘Thai-Burma Relations’ in Challenges 
to Democratizaton in Burma: Perspectives on Multilateral and Bilateral Responses (International IDEA, 
Stockholm, Sweden, 2001) 117, 124. 
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Consortium282 and the UNHCR,283 there is no data on the Rohingya refugees in the camps. 
Therefore, it is unclear exact how many Rohingya ethnic group are living in the camps of 
Thailand as registered refugees.  
According to Human Rights Watch, the Thai government imposes strict restrictions on refugees 
in the camps. The government imposes restrictions on movement and income and there is a 
lack of quality education. If any refugee tries to leave the camps without permission, then 
his/her refugee status is forfeited and the refugee is arrested; he/she is then declared an ‘illegal 
immigrant’ and sent to detention and deportation.284 
In the past, between 1940 and 1950, Thailand supported the independent movements of French 
colonies in South East Asia and sheltered refugees from Cambodia, Laos and Vietnam; but 
many of the refugees had communist affiliation. Thailand realised that communist sympathy 
increased within its ethnic Chinese and Vietnamese communities, and changed its view and 
imposed a restrictive policy on the refugees; as a result, Thailand closed its border and limited 
the movement of refugees. It is estimated that during the First Indochinese War (1946-1954) 
around 50,000 refugees were given shelter in Thailand.285  
In 1975, after the Second Indochinese War, the South East Asian states286 faced a refugee flow 
from Cambodia and Vietnam of around three million for next two decades.287 The refugees 
mainly arrived by boat to the neighbouring states and were accordingly called ‘boat people’. 
By the end of 1978, nearly 62,000 Vietnamese boat people sheltered in camps all over South 
East Asia.288 Initially, the boat people were welcomed by the South East Asian states.289 Later, 
the ASEAN states of the region (Indonesia, Malaysia, the Philippines, Singapore and Thailand) 
argued that they would not accept any refugees; consequently these states refused 
disembarkation to the boat people, and adopted a ‘push-back policy’ on the grounds of national 
security.290 The states of the region (particularly, Indonesia, Malaysia, the Philippines, 
                                                 
282 Refugee and IDP Camp Populations in December 2018; Refugees by Ethnicity: Karen 80.1%; Karenni 10%; 
Burman 3.2%; Mon 0.6% and Other 6.1%. The Border Consortium, 2018 Annual Report 
<https://www.theborderconsortium.org/media/123504/THE-BORDER-CONSORTIUM-ANNUAL-REPORT-
2018_ENG.pdf>. 
283 UNHCR, Global Trends: Forced Displacement in 2018 (n 31).  
284 Human Rights Watch, Ad Hoc and Inadequate Thailand’s Treatment of Refugees and Asylum Seekers (Web 
Page, 2012) 18 <https://www hrw.org/sites/default/files/reports/thailand0912.pdf>.  
285 Davies, ‘Saving Refugees or Saving Borders?’ (n 88) 7. 
286 Hong Kong, Indonesia, Japan, Korea of Republic, Macau, Malaysia, the Philippines, Singapore and 
Thailand. UNHCR, The State of the World’s Refugees 2000 (n 260) 98. 
287 Ibid 79. 
288 Ibid 82.  
289 Ibid 
290 Ibid 83-86.  
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Singapore and Thailand) feared that this refugee flow would lead to a greater influx, and 
claimed that the ‘boat people’ issue was a global crisis, so global initiative would be needed.291 
Later, after assurance from the UNHCR and other Western countries (influenced by the United 
States), the South East Asia states (mainly Hong Kong, Indonesia, Malaysia, the Philippines 
and Thailand) allowed the boat refugees on a temporary basis. By June 1979, 550,000 
Indochinese refugees received asylum in South East Asia as first asylum countries on an ad 
hoc basis. Thereafter, in 1989 through a Geneva Conference, a ‘Comprehensive Plan of Action’ 
was adopted by 70 states, which moved to a new approach to solve the Indochinese refugee 
crisis.292 As a result, it is a contention of this study that in the past Thailand was quite liberal 
towards boat refugees.  
Although during the influx of the Indochinese refugee crisis Thailand opened its doors (1975-
1980), it later changed its policy.293 On 1 January 1981, Thailand adopted a new policy towards 
refugees: the policy of ‘humane deterrence’.294 Its aim was to stop the influx of refugees into 
Thailand. Under the policy, ‘austerity camps’ were built and the resettlement of refugees was 
refused.295 At the time of the Indochinese crisis Thailand provided shelter to 370,000 
Cambodian refugees for more than 10 years.296 Later, by way of a tripartite MOU among 
Thailand, Cambodia and the UNHCR, the refugees were repatriated to Cambodia in a peaceful 
manner.297 
Rohingya refugees use both land and sea routes to arrive in Thailand while escaping from 
persecution. But, due to geographical reasons, Rohingya refugees mainly arrive in Thailand by 
sea routes. Many of the boat refugees also use Thailand as a transit route for Malaysia, 
Indonesia and even Australia.298 However, Thailand controls its sea areas very strictly; and 
                                                 
291 Ibid 84.  
292 Ibid 79-105; Frank Frost, ‘Vietnam, ASEAN And The Indochina Refugee Crisis’ (1980) Southeast Asian 
Affairs 347; Sara Davies, ‘Realistic Yet Humanitarian? The Comprehensive Plan of Action and Refugee Policy 
in Southeast Asia’ (2008) 8 International Relations of the Asia-Pacific 191.  
293 Marilyn Lacey, ‘A Case Study in International Refugee Policy: Lowland Lao Refugees’ in Scott Morgan and 
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297 Tripartite Memorandum of Understanding Among the Royal Thai Government, the Supreme National 
Council of Cambodia, and the Office of the United Nations High Commissioner for Refugees Relating to the 
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traditionally Thai governments have followed the ‘push back’ to sea policy.299 As a result, very 
few refugees can manage to arrive in Thailand by sea. The number of Rohingya refugees in 
Thailand is substantially very small compared to the other states of the region. It is estimated 
that around 3,000 Rohingya refugees have informally lived in Thailand for 20 years, with the 
majority living in Bangkok.300 Thus, in 2017, when 7,00,000 refugees fled to Bangladesh from 
Myanmar, there was at that time no increase of arrival of Rohingyas in Thailand due to the 
strict policy.301 
Although Thailand has no formal refugee determination procedure, it allows the UNHCR to 
take initiatives to resettle the refugees in third countries. However, Amnesty International 
observes that ‘this process is slow and uncertain’; it only prolongs the residency of refugees in 
Thailand without any deadline.302 And so, this study contends that the Thai government’s 
refugee policy does not welcome the local settlement.303 
Moreover, forcibly returning refugees at the request of foreign states is a common practice in 
Thailand. On several occasions, since 2009, Thailand deported asylum seekers or refugees to 
the requesting states, which is serious violation of non-refoulement principle.304  
In 2013 around 2,055 Rohingyas were given shelter as ‘temporary protection’ in Thailand as 
‘illegal immigrants’, with women and children sent to camps and adult men and younger 
children sent to Immigration Detention Centers. The Thai government said that it was 
expensive to run the camps; it added that the irregular migrants were a risk to national security; 
thus the harsh decision was taken. Later, after public criticism, the Thai government changed 
                                                 
299 Arthur Helton, ‘Asylum and Refugee Protection in Thailand’ (1989) 1(1) International Journal of Refugee 
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its policy and decided to deport the refugees after a grace period. Subsequently, officially all 
the refugees ‘escaped’ from the camps; however, Human Rights Watch reported that 
‘unofficially’ all of the refugees were informally released by Thailand to avoid its responsibility 
to refugees. After the released many of them were trapped by human traffickers.305 Human 
Rights Watch stated that: 
Despite decades of experience with hosting millions of refugees, Thailand’s refugee policies remain 
fragmented, unpredictable, inadequate and ad hoc, leaving refugees unnecessarily vulnerable to arbitrary 
and abusive treatment.306 
On 10 January 2017, the Thai government approved Cabinet Resolution No. 10/01 B.E. 2560 
– Committee for the Management of Undocumented Migrants and Refugees for developing a 
refugee-screening mechanism and a framework for undocumented migrants and refugees in 
Thailand.307 The UNHCR welcomed the initiative. In a statement, the UNHCR said that ‘This 
Cabinet action represents an important and concrete step towards creating an appropriate 
regulatory framework for refugee management and protection in Thailand’.308 However, the 
progress of implementation of the resolution seems very slow.309 Not only that, between 28 
August and 12 October 2018, Thai officials arrested more than 200 refugees and asylum 
seekers who arrived from Cambodia, Vietnam, and Pakistan on the basis that they were illegal 
immigrants. They were detained in the Immigration Detention Center at Bangkok and ordered 
for deportation.310  
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In addition, since July 2017, the Thai authorities have been running ‘Operation X-Ray Outlaw 
Foreigner’. The aim of the operation is to arrest and detain illegal migrants. Already thousands 
of undocumented refugees, asylum seekers and foreigners (without visas) have been 
arrested.311 The operation is creating serious violations of the human rights of vulnerable 
people and as well as violation of Thailand’s international obligations. Human Rights Watch, 
suggests that ‘The policy of the Royal Thai Government towards Burmese refugees and 
migrants is in a state of flux’.312 Amnesty International claims that Operation X-Ray Outlaw 
foreigner violates Thailand’s international human rights obligations including the customary 
principle of non-refoulement.313 
Recently, on 25 July 2019, Thai Prime Minister General Prayut Chan-ocha, while presenting 
the government’s policy statement to parliament, made a discriminatory statement about 
Rohingya refugees. The Prime Minister stated: ‘Speaking of the Rohingya, I am sympathetic. 
But their looks, their appearance is very different from us. If you can accept to have more of 
these people in Thailand, that is up to you.’ Human rights groups seriously criticised the 
statement and noted that this comment indicates Thailand’s reluctance to support Rohingya 
refugees.314 One of the reasons behind Thailand’s reluctance to the Rohingya people’s -
‘statelessness’. Although Thailand allows thousands of immigrants from Cambodia, Laos and 
Myanmar to live and work in the country after they go through a national verification and 
registration process, but due to the non-citizenship status, the Rohingya ethnic group is treated 
as discriminatorily in Thailand.315  
 
Earlier, on 21 January 2019, Deputy Prime Minister General Prawit Wongsuwan signed a 
Memorandum of Understanding on the Determination of Measures and Approaches 
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Alternative to Detention of Children in Immigration Detention Centers (MOU of 2019) with 
the heads of seven government agencies to ensure humanitarian principles.316 Under the 
existing policy, undocumented persons including children who are not registered with the 
UNHCR are sent to the Immigration Detention Centers.317 In Thailand UNHCR cardholders 
are also send to the detention camps for various reasons.318 In fact, the UNHCR’s ID card does 
not provide any legal protection to the refugees; it only indicates that the concerned person 
needs protection under the ‘mandate’ of the UNHCR.319 Moreover, the UNHCR’s document 
provides ‘limited protection against arrest and refoulement’ outside the camps in Thailand. In 
practice, ‘arrest, and non-deportation depends largely on the goodwill of the Thai official(s)’.320  
The objective of the MOU of 2019 is to provide a common guideline to all government 
organisations regarding non-detention of refugee children under the age of 18. The MOU was 
outcome of the Thai Prime Minister’s commitment on non-detention of refugee children which 
he made at the Leaders’ Summit on Refugees on 20 September 2016 in New York.321 
More recently, on 28 October 2019, a representative from Thailand’s Immigration Bureau in a 
closed-door briefing, discussed the development of a refugee policy with civil societies and 
stated that the government is working on a ‘National Screening Mechanism’ for refugee 
protection. The draft mechanism is expected to be submitted to the Cabinet before the end of 
2019 for review.322 This is a positive step towards a refugee protection system in Thailand. 
However, this study contends that, at this initial stage, it is too early to judge the initiative. 
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318 Caleb Quinley, ‘Thailand’s Immigration Detention Centres ‘Inhumane’ for Refugees’, Asian Correspondent 
(online, 17 November 2017) <https://asiancorrespondent.com/2017/11/misery-thailands-immigration-detention-
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Therefore, we have to wait until its full implementation to see whether the planned policy 
complies with the international human rights obligations.323  
 
 
4.5.2.3. Maritime Law 
 
Rohingya refugees arrive in Thailand by land routes and also try to arrive by sea through the 
Bay of Bengal and Andaman Sea. However, for decades Thailand has been strictly maintaining 
‘push back to sea’ policy for refugee boats.324 In 2009, the Thai authorities pushed back around 
1,000 Rohingya people to the high seas and it was estimated that 530 people either died or were 
lost at sea.325 During the boat refugee movement of 2015, Thailand maintained its deterrence 
policy at sea.326 At that time, under international pressure, Thailand agreed to provide 
temporary shelter to the Rohingya boat refugees.327 On 29 May 2015, in a ‘Special Meeting on 
Irregular Migration in the Indian Ocean’, Thailand committed to provide humanitarian 
assistance to the boat people at sea and also agreed that a regional response was essential in the 
situation.328 Nevertheless, Thailand continues its interception of refugee boats at sea policy. In 
2017 when the Rohingya influx fled to neighbouring Bangladesh, at that time Thailand 
                                                 
323 Joint Statement, ‘Thailand, Ensure New Refugee Regulation Meets International Standards’ (11 November, 
2019) <https://aprrn.info/joint-statement-ensure-new-refugee-regulation-meets-international-standards/>. The 
Joint Statement was made by: Amnesty International, Asia Pacific Refugee Rights Network (APRRN) Asylum 
Access Thailand (AAT), Cross Cultural Foundation (CRCF), Coalition for the Rights of 
Refugees and Stateless Persons (CRSP), Council for Humanitarian, Networking of Sheikhul Islam Office,  
Fortify Rights, Life Raft International, People’s Empowerment Foundation (PEF), Rohingya Peace Network of 
Thailand and Step Ahead.  
324 Equal Rights Trust, ERT Urges Thai PM to Rescue 126 Rohingya Pushed Out to Sea 
by Thai Military (London, 23 January 2009) <https://www.equalrightstrust.org/news/ert-urges-thai-pm-rescue-
126-rohingya-pushed-out-sea-thai-military>.  
325 Amal de Chickera, ‘Thailand Must Stop Dumping Stateless People at Sea’, The Telegraph (online, 6 
February 2009) <https://www.telegraph.co.uk/comment/4537374/Thailand-must-stop-dumping-stateless-
people-at-sea.html>.  
326 Tim Hume, Ivan Watson and Kocha Olarn, ‘Migrant boat re-enters Malaysian waters after refusing offer to 
land: Thai officials’ CNN (online, 17 May, 2015) <https://edition.cnn.com/2015/05/15/asia/thailand-malaysia-
rohingya-refugees/index html>.  
327 Christopher Woolf, ‘Under Heavy Pressure, Indonesia, Thailand and Malaysia Grant Temporary Shelter to 
Thousands of Refugees Trapped at Sea’, Public Radio International (PRI) (online, 20 May 2015)  
<https://www.pri.org/stories/2015-05-20/under-heavy-pressure-indonesia-thailand-and-malaysia-grant-
temporary-shelter>.  
328 Ministry of Foreign Affairs of the Kingdom of Thailand, Press Releases: Summary Special Meeting on 
Irregular Migration in the Indian Ocean 29 May 2015, Bangkok, Thailand 
<http://www.mfa.go.th/main/en/media-center/14/56880-Summary-Special-Meeting-on-Irregular-Migration-
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continued its ‘push-back’ policy.329 The policy is so strict that the military shot fire at a refugee 
boat to make it turn back to sea.330  
In fact, it is noted that the Thai government does not want to accept any Rohingya refugees. 
Thailand follows ‘a three-step action plan’ for boat refugees. First, the navy intercepts any 
Rohingya boat that is close to Thailand’s coastal zones. Secondly, after providing fuel, food 
and water, the navy directs the boat to Malaysia’s or Indonesia’s territory. Thirdly, if any boat 
breaches the direction and tries to arrive on land, its Rohingya passengers are sent to unlimited 
detention.331 
While there is no law in Thailand dealing specifically with refugees, Thailand can justify its 
push back at sea policy under domestic proclamations and laws that included the Territorial 
Water,332 Contiguous Zone333 and Exclusive Economic Zone proclamations.334 Moreover, 
Thailand is a party to UNCLOS III,335 so Thailand has the right to control its sovereign 
jurisdiction in the territorial and contiguous zones; specifically, Thailand can take necessary 
measures to stop any ship/boat in violation of immigration and domestic law.336  
Unlike the Border Guard of Bangladesh, Thailand has no special enforcing agency for 
maintaining law and order at sea. Since 1992 the Royal Navy operates a Coast Guard Squadron 
                                                 
329 Lindsay Murdoch, ‘Thai Plan to Push Back Rohingya Refugees Sparks Fears of New Wave of Boat People’, 
The Sydney Morning Herald (online, 26 September 2017) <https://www.smh.com.au/world/thai-plan-to-push-
back-rohingya-refugees-sparks-fears-of-new-wave-of-boat-people-20170926-gyou16 html>.  
330 Zoe Daniel, ‘Thai Military Accused of Shooting Fleeing Refugees’, ABC News (online, 8 March 2013)  
<https://www.abc.net.au/news/2013-03-08/accusations-thai-military-shot-fleeing-refugees/4561958>.  
331 Sunai Phasuk, Thailand Needs to Stop Inhumane Navy ‘Push-Backs’, Human Rights Watch (Web Page, 22 
September 2017) <https://www.hrw.org/news/2017/09/22/thailand-needs-stop-inhumane-navy-push-backs>.  
332 Proclamation establishing the Breadth of the Territorial Waters, 6 October 1966 (Thailand).  
333 Royal Proclamation establishing the Contiguous Zone of the Kingdom of Thailand, 14 August 1995 
(Thailand). 
334 Royal Proclamation establishing the Exclusive Economic Zone of the Kingdom of Thailand, 23 February 
1981 (Thailand).  
335 Thailand signed UNCLOS III on 10 December 1982. On 26 April 2011, the 6th Joint Session of the 
Parliament approved UNCLOS III in Thailand. The Ministry of Foreign Affairs deposited the instruments of 
ratification and accession of the Convention on 15 May 2011. The Convention entered into force for Thailand 
on 14 June 2011 in accordance with its Article 308 (2). See Royal Thai Embassy (Singapore), ‘Thailand 
Becomes State Party to The United Nations Convention on the Law of the Sea (UNCLOS) 1982’ (Press and 
Media) <https://www.thaiembassy.sg/press_media/news-highlights/thailand-becomes-state-party-to-the-united-
nations-convention-on-the-law>. See also UN Treaty Collection 
<https://treaties.un.org/Pages/FileSearch.aspx?tab=UN&clang=_en>.  
336 Articles 19(2)(g), 21(1)(h), 25 and 33 of UNCLOS III. See Chapter 2 of this thesis for a detailed discussion. 
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to patrol and to assist people at sea.337 However, there is no permanent Coast Guard agency in 
Thailand.338 
Generally, the Royal Thai Navy and Marine Police work as the Coast Guard. The Thai 
government considers that one body is not sufficient to control its 3,219 kilometre coastline on 
the Andaman Sea, Malacca Strait and South China Sea.339  
In fact, six enforcement agencies are involving in controlling the territorial sea zones and 
exclusive economic zone of Thailand, which include: Royal Thai Navy, Fishery Department, 
Coastal and Marine Resources Department, Marine Department, Marine Police and Custom 
Department.340 
In 1997 the Thai Maritime Law Enforcement Coordinating Center (THAI-MECC) was 
established under the Office of the National Security Council which is operated by the Royal 
Thai Navy. Its aim is to coordinate the maritime agencies. Its mandates are: share maritime 
information among the agencies; prevention of piracy, human trafficking, illegal migrants, 
smuggling, terrorism and illegal fishing; and provide assistance on search and rescue operations 
at sea.341 However, the THAI-MECC was an ad hoc organisation, and it had fewer controlling 
powers than other agencies. Therefore, in 2018 the THAI-MECC was upgraded to the Thai 
Maritime Enforcement Command Center (New THAI-MECC) and thus the old THAI-MECC 
‘Coordinating Centre’ was transformed to a new maritime ‘Command Center’. The New Thai-
MECC has been established to centralise the maritime enforcement bodies; its objective is to 
ensure security and national interest at sea including search and arrest for violation of law.342 
                                                 
337 Wilfried A. Herrmann, ‘The Royal Thai Navy at the beginning of the second decade of the twenty-first 
century’ in Geoffrey Till and Jane Chan (eds), Naval Modernisation in South-East Asia Nature, Causes and 
Consequences (Routledge, 2013) 204, 218.  
338 Global Security, ‘Royal Thai Coast Guard Squadron’ <https://www.globalsecurity.org/military/world/ 
thailand/coastguard.htm>.  
339 Prabhakaran Paleri, ‘Coast Guards of the World and Emerging Maritime Threats’ (Ocean Policy Research 
Foundation, Japan, 2009) 1, 97 <https://www.spf.org/_opri_media/publication/pdf/200903_ISSN1880-
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340‘Thailand: Maritime Enforcement Coordinating Center’, ASEAN Regional Forum (online) 
<http://aseanregionalforum.asean.org/wp-content/uploads/2019/01/ANNEX-7-10th-ISM-on-MS.pdf>. See also 
Wassana Nanuam, ‘Maritime body restructured to tackle IUU’. Bangkok Post (online, 14 September 2019) 
<https://www.bangkokpost.com/thailand/general/1749594/maritime-body-restructured-to-tackle-iuu>.  
341 Ibid, ‘Thailand: Maritime Enforcement Coordinating Center’.  
342 Captain Panuphun Rakkeo, ‘Coordination: The Kingdom of Thailand’s Example’, The Australian Naval 
Institute (online, 17 April 2017) <https://navalinstitute.com.au/coordination-the-kingdom-of-thailands-
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Accordingly, the New THAI-MECC enjoys a vast powers to secure the maritime zones. Thus, 
it is very challenging for boat refugees to arrive in Thailand by sea route.  
Still, under the law of the sea (Article 98 of UNCLOS III) and under the customary 
international law, Thailand has an obligation to provide shelter to boat refugees, at least for a 
temporary basis.343 Moreover, since Rohingya are a persecuted and vulnerable group of people, 
they have the right of innocent passage under the law of sea (Article 17 of UNCLOS III). And 
so, Thailand’s push back and interception at sea policy is a clear violation of the norm of 
international law.  
 
4.5.2.4. International Law 
 
The issue that remains to be considered - whether Thailand has any obligation to ensure the 
protection of boat refugees under international law. 
According to the Constitution of Thailand of 2017, a person shall enjoy rights and liberty, and 
torture, brutal acts, arrest and detention, inhumane and cruel punishment of the person shall not 
be permitted (s 28). Thailand should promote engagement in work (s 74) and quality education 
for all children (s 54). Moreover, ‘The State should promote and provide protection for 
different ethnic groups to have the right to live in the society according to the traditional culture, 
custom and ways of life on a voluntary basis, peacefully and without interference…’ (s 70). In 
a similar vein, this study suggests that since Thailand is a State to seven core international 
human rights treaties,344 Thailand has committed to ensure the rights of all individuals. 
Accordingly, Thailand cannot ignore its responsibilities to undocumented boat refugees.345 
Moreover, Thailand is a party to the SOLAS Convention 1974,346 and the International 
                                                 
343 1974 International Convention for the Safety of Life at Sea (SOLAS 1974); 1979 International Convention 
on Maritime Search and Rescue Convention (SAR 1979) and 1989 International Convention on Salvage. 
344 Thailand is a party to the following international human rights instruments: Convention Against Torture 
(CAT) 1984 (signed on 2/10/2007); Convention on the Elimination of All Forms of Discrimination against 
Women (CEDAW) 1979 (signed on 9/08/1985); Convention on the Rights of the Child (CRC) 1989 (signed on 
27/03/1992); International Covenant on Civil and Political Rights (ICCPR) 1966 (signed on 29/10/1996); 
International Convention on the Elimination of all Forms of Racial Discrimination (ICERD) 1965 (signed on 
28/01/2003); International Covenant on Economic, Social and Cultural Rights (ICESCR) 1966 (signed on 
5/9/1999); Convention on the Rights of Persons with Disabilities (CRPD) 2006 (signed on 29/07/2008). 
 Source: United Nations Treaty Series Online <https://treaties.un.org/pages/UNTSOnline.aspx?id 
=3&clang=_en>.  
345 See, sections 5.10 and 5.11 of Chapter 5 of this thesis. Also see, Seline Trevisanut, ‘Is There a Right to be 
Rescued at Sea? A Constructive view’ (2014) 4 Questions of International Law 3; Richard Barnes, ‘Refugee 
Law at Sea’ (2004) 53(1) International and Comparative Law Quarterly 47.  
346 SOLAS 1974, Thailand date of signature on 18 December 1984, date of entry on 18 March 1985.  
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Maritime Organization (IMO) since 1973;347 accordingly, Thailand is obliged to follow the 
international maritime conventions and guidelines.348 
 
Section 178 of the Thai Constitution outlines the procedure for international treaty ratification. 
This section has two phases. First, the King has the Royal Prerogative to sign a peace treaty 
and international treaties. Secondly, if a treaty requires implementation, then it must be 
approved by the National Assembly. According to the text of s 178, Thailand is a dualistic 
state; international law has no direct effect into Thailand.349 According to general practice, 
domestic laws always get privilege in Thailand. The courts of Thailand will consider the 
international law only if it is incorporated into the domestic legal system, thus mere ratification 
of a treaty is not enough.350 However, s 34 of the Civil Procedure of Thailand states that ‘the 
Court shall, in the absence of any international agreement or provision of law governing the 
matter, comply with the general principles of international law’.351 This means that ‘the general 
principles of international law’ (i.e. general practices adopted by states in comity) shall be 
considered as a last resort of law in Thailand, if no other option is available. However, the 
direct implication of customary international law in Thailand is a doubtful issue.352 
Apart from signing the core human rights treaties,353 Thailand also signed the 1966 Bangkok 
Principles on Status and Treatment of Refugees354 and ASEAN Human Rights Declaration of 
2012.355 Even though these two instruments are legally not binding, Thailand cannot ignore its 
human rights obligation to refugees under customary international law.  
In this context, Andrew G. Pizor remarkably notes that while states have signed human rights 
treaties and assured to respect the treaties’ provisions, under customary international law a 
nation is obliged to protect specific human rights.356 In this vein, Louis Henki in his article 
‘Human Rights and State Sovereignty’ points out that international law develops from two 
                                                 
347 IMO <http://www.imo.org/en/About/Membership/Pages/MemberStates.aspx>. 
348 In Chapter 2 of this thesis, SOLAS 1974 and other international maritime laws are discussed in detail. 
349 Vitit Muntarbhorn, The Core Human Rights Treaties and Thailand (Brill, 2016) 6.  
350 Vitit Muntarbhorn, ‘Thailand’ in Simon Chesterman, Hisashi Owada and Ben Saul (eds), The Oxford 
Handbook of International Law in Asia and the Pacific (Oxford University Press, 2019) 363, 374-376.  
351 Civil Procedure Code of Thailand, B.E. 2477 (A.D. 1934). 
352 Kriangsak Kittichaisaree, ‘Effectuation of International Law in the Municipal Legal Orders of Thailand’ in 
Ko Swan Sik, M. C. W. Pinto and J. J. G. Syatauw, Asian Yearbook of International Law: 1994 (Vol. 4) 
(Kluwer Law International, 1995) 171, 172.  
353 Footnote 344 of this chapter and annotated texts. 
354 Final Text of the AALCO’s 1966 Bangkok Principles on Status and Treatment of Refugees, as adopted on 24 
June 2001 at the AALCO’s 40th Session, New Delhi. 
355 Association of Southeast Asian Nations (ASEAN), ASEAN Human Rights Declaration, 18 November 2012.  
356 Andrew G. Pizor, ‘Sale v Haitian Centers Council: The Return of Haitian Refugees’ (1993) 17(4) Fordham 
International Law Journal 1062, 1075-1076.  
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basic sources: customary law and treaty law.357 Louis Henki further stresses that ‘Under 
customary international law, a State is obligated to treat foreign nationals in accordance with 
an international standard of justice’.358 
 
Considering the above arguments, the study suggests that since Thailand already gave its 
consent to the core human rights treaties (particularly, Convention Against Torture 1984; 
Convention on the Rights of the Child 1989; International Covenant on Civil and Political 
Rights 1966; International Convention on the Elimination of all Forms of Racial 
Discrimination 1965; and International Covenant on Economic, Social and Cultural Rights 
1966), under customary international law, Thailand has an obligation to protect refugees and 
accordingly, Thailand should stop pushing back the refugee boats to sea. Moreover, Thailand 
has been allowing shelter to refugees on its land for more than four decades; thus, even if there 
is no formal refugee law in Thailand, Thailand has been providing shelter to refugees as a 




4.5.3.1. Law  
 
Like Bangladesh and Thailand, Malaysia has no domestic refugee law, and a non-party State 
to the international refugee law. In the absence of a specific protection regime, all 
undocumented migrants (refugee, asylum and illegal worker) are considered ‘illegal 
immigrants’ under the Malaysian Immigration Act 1959/63.359 Still today the Malaysian 
government has no immediate policy to establish a legal framework for admitting refugees to 
Malaysia.360 The Immigration Act is considered the ‘cornerstone’ of the Malaysian immigration 
system.361 In Subramaniyam Subakaran v PP, the High Court held that the Immigration Act is 
applicable to the unlawful entry of refugees into Malaysia.362 
 
                                                 
357 Louis Henkin, ‘Human Rights and State “Sovereignty”’ (1996) 25(1) Georgia Journal of International and 
Comparative Law 31, 35.  
358 Ibid 40.  
359 Immigration Act 1959/63, Act 155, first enacted in 1959 (Ordinance No. 12 of 1959, Act No. 27 of 1963 and 
F.L.N. 226 of 1963), revised in 1975 (Act 155 w.e.f. 1 May 1975).  
360 SUARAM (Suara Rakyat Malaysia), A Non-Governmental Malaysian Human Rights Organisation, 
‘SUARAM’S Human Rights Overview Report on Malaysia 2018’, 1, 39  
<https://www.suaram.net/wp-content/uploads/2018/12/HR-Overview-2018-28-Nov.pdf>.  
361 SUARAM (Suara Rakyat Malaysia), A Non-Governmental Malaysian Human Rights Organisation, 
Undocumented Migrants and Refugees in Malaysia: Raids, Detention and Discrimination (March 2008,  
N°489/2) <https://www fidh.org/IMG/pdf/MalaisieCONJ489eng.pdf>.  
362 Subramaniyam Subakaran v PP [2007] 1 CLJ 470 (HC), para 24.  
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The Immigration Act deals with any ‘entry’ onto Malaysian land and sea and into Malaysian 
air including disembarkation.363 Every person should enter and depart from Malaysia through 
an authorised route, otherwise they will be found guilty of violation of the Act.364 The Act 
provides a strict condition on entry into Malaysia: no person, except citizens, can enter without 
a ‘valid entry permit’.365 If any person violates the provision, he/she shall be liable to a fine of 
a maximum 10,000 ringgit or imprisonment of up to five years and also be liable to whipping.366 
Thus, if any refugee arrives in Malaysia without documentation he/she will not only be 
financially punished but also sent into imprisonment, which violates the international norm.367 
The Act also stipulates that a person or group of persons will be considered prohibited 
immigrants in the following circumstances: unable to show sufficient funds during entry into 
Malaysia for himself or for dependents (s 8(3)(a)); suffering from a mental disorder (s 8(3)(b)); 
convicted in any country (s 8(3)(d)); a person’s entry was unlawful at the time of entry (s 
8(3)(h)); and not having a valid document during entry (s 8(2)(m)).  
Under s 9(1), the Director General of Immigration enjoys absolute power to prohibit any entry 
at any time, or cancel any permission in the interests of public security, economic or other 
circumstances in Malaysia. In this connection, if a person stays in Malaysia after cancellation 
of his/her staying permit then he/she will be considered unlawful and liable to a fine maximum 
of 10,000 ringgit or to imprisonment of up to five years or to both, if he/she fails to provide 
any valid reason.368 Moreover, if anyone is convicted under s 5 (Entry into or departure from 
Malaysia), s 6 (Control of entry into Malaysia), s 8 (Prohibited immigrants) or s 9 (Director 
General’s power to prohibit entry, or cancel any pass or Permit), then the person will be liable 
to be removed from Malaysia by order of the Director General of Immigration.369 
 
If any person unlawfully stays in Malaysia, then the immigration authority holds a vast power 
to remove that person from Malaysia with no option of appeal.370 As well, the authority has 
                                                 
363 Section 2(1), Immigration Act 1959/63.  
364 Section 5, Immigration Act 1959/63. 
365 Section 6(1), Immigration Act 1959/63. 
366 Section 6(3), Immigration Act 1959/63. 
367 Article 31 (right of illegal entry) of the 1951 Refugee Convention. See, Chapter 2 of this thesis for details.  
368 Article 15: Unlawful entry or presence in Malaysia, Immigration Act 1959/63. 
369 Section 32(1), Immigration Act 1959/63. 
370 Section 33, Immigration Act 1959/63. 
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power to arrest the unlawful person371 and may detain the person in custody while making 
arrangements for his/her removal from Malaysia.372 
Part IV of the Act (s 16 to s 30) sets down the responsibilities of vessel masters and aircraft 
captains. Under s 19, if a vessel arrives in Malaysia then no person is permitted to leave without 
examination by and permission of an immigration officer.373 In addition, s 20 prohibits 
disembarking ships without permission of an immigration officer, otherwise the shipmaster 
will be guilty of violating the Act. If a carrier (vehicle, vessel or air) is involved (directly or 
indirectly) in conveying a person to Malaysia in a manner contrary to the Act, it will be liable 
to a fine and its representative sent to prison for a maximum of five years.374 Moreover, if any 
person attempts to commit any offence under the Immigration Act, anyone abetting that offence 
will be guilty of the offence.375 
The Malaysian Passport Act376 is also relevant to immigration in Malaysia. Section 2(1) of the 
Act lays down that a non-citizen shall produce a passport to an immigration officer including 
a valid visa during entering into Malaysia. An immigration officer holds powers of removal to 
any one who unlawfully enter into Malaysia.377 An immigration officer is empowered to arrest 
any person without warrant if he reasonably believes that the person already committed or 
attempts to commit any offence under the Act.378 Moreover, an immigration officer has the 
power to stop and search any conveyance if he reasonably believes the conveyance is used in 
such a way that violates the provisions of the Passport Act.379 
It is the contention of this study that due to the absence of a legal framework, refugees in 
Malaysia are always in fear of arrest, detention, imprisonment and deportation.  
4.5.3.2. Policy 
 
According to UNHCR data of August 2019, around 177,690 refugees are registered with 
UNHCR Malaysia, with the majority Rohingya refugees (97,750) and the second, third and 
fourth groups respectively Chin (23,730), Myanmar Muslims (9,550) and other ethnicities from 
                                                 
371 Section 35, Immigration Act 1959/63. 
372 Section 34, Immigration Act 1959/63. 
373 Section 19(1) declares that, no person (except a pilot, any government duty officer, charterer or agent of the 
vessel, a consular officer of the country of the vessel and crew) shall leave a vessel after arriving in Malaysia, 
until the vessel has been examined by an immigration officer and the immigration signal has been hauled down. 
374 S. 55A(1), Immigration Act 1959/63. 
375 S.56(1A), Immigration Act 1959/63. 
376 Malaysia Act No. 150 of 1966 (Passports Act), 1 April 1966.  
377 S. 5, Passport Act 1966.  
378 S. 10, Passport Act 1966. 
379 S. 10(c), Passport Act 1966.  
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Myanmar (3,850). Refugees from other countries are also given shelter in Malaysia as 
registered refugees.380 Apart from this, Malaysia has a long history of refugee protection: 
Vietnamese boat refugees of the 1980s, Cambodian refugees in 1985 and Filipino refugees in 
1973 are the most notable examples, where the Malaysian government temporary allowed these 
refugee in refugee camps until resettlement in third countries.381 
While there is no legislative procedure for dealing with refugees and asylum seekers in 
Malaysia, the UNHCR with other NGOs provides all the support for protection of refugees. In 
the first instance, the UNHCR organises reception, registration, documentation and 
determination of refugee status, and ensures no forcible return to the persecution under a 
humanitarian approach. As well as its long-term scheme, the UNHCR helps to find durable 
solutions, organise voluntarily repatriation to country of origin, and integrating refugees in 
countries of asylum or resettle them in third countries.382 UNHCR of Malaysia issues identity 
card for refugees which recognises them as refugees and ensures their protection against 
persecution.383  
The UNHCR has been working in Malaysia since 1975; however, it has no official agreement 
with the government to conduct its responsibilities in Malaysia. Moreover, there is no specific 
government organisation for coordinating activities with the UNHCR. As a result, working in 
Malaysia is always challenging for the UNHCR.384  
 
Nonetheless, in 2005 a Circular Note was issued by the Attorney-General’s Office of Malaysia 
which declares that undocumented persons who are registered with the UNHCR are not be 
prosecuted under the Immigration Act.385 But the refugees who have not managed to register 
with the UNHCR are always at risk of arrest, detention and deportation. As well, refugees are 
not allowed to work in Malaysia; if any registered refugee violates the condition and engages 
                                                 
380 Refugees from other countries include: Pakistan, 6,410; Yemen, 3,460; Somalia, 3,160; Syria, 3,200; 
Afghanistan, 2,270; Sri Lanka, 1,870; Iraq. 360; Palestine. 770. UNHCR, Figures at a Glance in Malaysia 
<https://www.unhcr.org/en-au/figures-at-a-glance-in-malaysia html>.  
381 Muntarbhorn, The Status of Refugees in Asia (n 134) 112-113.  
382 UNHCR, Protection in Malaysia <https://www.unhcr.org/en-au/protection-in-malaysia-591401344 html>. 
383 Rashvinjeet Bedi, ‘UNHCR Issues New Identity Card for Refugees’, The Star (online, 22 June 2016) 
<https://www.thestar.com my/news/nation/2016/06/22/unhcr-issues-new-identity-card-for-refugees/>.  
384 Equal Rights Trust, Equal Only in Name: The Human Rights of Stateless Rohingya in Malaysia (London, 
October 2014) 33 <https://www.equalrightstrust.org/ertdocumentbank/Equal%20Only%20in%20Name%20-
%20Malaysia%20-%20Full%20Report.pdf>.  
385 UNHCR, Progress Under the Global Strategy: Beyond Detention 2014-2019, Mid-2016 (UNHCR Progress 
Report (Mid-2016) <https://www.ecoi.net/en/file/local/1035871/1930_1474362656_57dff0a82.pdf>. 
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in working then he/she is transferred to an immigration detention centre.386 According to the 
UNHCR, in 2015, 5,648 asylum seekers and 2,282 refugees were detained for immigration-
related offences.387 
The push back of refugee boats in the Bay of Bengal and Andaman Sea of 2015 indicates the 
ignorant attitude of Thailand, Malaysia and Indonesia to refugee protection which drew the 
criticism of the UNHCR and media.388 Later, a special meeting was held in Bangkok (29 May 
2015) with high-level representatives of the countries of the region and Malaysia and Indonesia 
agreed to provide temporary shelter to 7,000 irregular migrants as humanitarian assistance. It 
was also emphasised that the international community would find a comprehensive and 
sustainable solution of the problem ‘in the spirit of cooperation, international burden sharing 
and shared responsibility’.389 Thus, Malaysia moved from its push-back policy to providing 
temporary shelter to the boat refugees.390 
Although refugees are given an ID card in Malaysia, violation of human rights, assault, sexual 
abuse and lack of access to medical treatment and education are common in the country. Even 
though registered refugees are allowed to receive medical care at local rates, in many cases 
their access is denied at government hospitals. In 2004 the government declared that it was 
planning to allow the Rohingya refugees to work without any fear; however, still today no 
policy has been implemented.391 In 2018, the government said that Malaysia would ratify the 
1951 Refugee Convention and would allow refugees to work. But there has been no visible 
progress. The policy has never been implemented.392 
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It is interesting to note that Malaysia demands justice for Rohingya refugees in a regional forum 
(ASEAN),393 criticises the United Nations for ‘deafening silence’, attacks Myanmar for 
unwillingness to take back the Rohingya and condemns the international community for failure 
to find any solution to the refugee crisis of South East Asia in an international forum (UN 
General Assembly).394 But it has no domestic refugee policy,395 no right to work for refugees,396 
and allows only limited medical access and education facilities to refugees.397 Moreover, 
forcible deportation of asylum seekers and risk of ill treatment are common in Malaysia.398 
UNHCR ID cardholders fear going to government hospitals for treatment due to corruption and 
fraud – they may be reported as undocumented and sent to a detention camp.399 In addition, 
while newborn babies of undocumented migrants are given a birth certificate, but they are 
classified as ‘foreigner’ (orang asing).400 In 2015 more than 100 dead bodies of Rohingya 
refugees were found in the jungles of the Thai-Malaysian border, but no Malaysians were 
charged for the death of the refugees which was most likely occurred in the course of human 
trafficking.401 And most remarkably, Malaysia and Australia signed a bilateral agreement in 
2011 under the Regional Framework Agreement of the Fourth Bali Process meeting, where the  
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both parties agreed that if any refugee boat is intercepted by an Australian authority then it 
would be sent to an Australia-funded detention camp in Malaysia and in return, there would be 
a ‘swap’ of refugees.402 Later, in Plaintiff M70/2011 v Minister for Immigration and Citizenship 
(Malaysian Solution Case),403 the bilateral agreement between Australia and Malaysia 
regarding the management of boat refugees was challenged in the High Court of Australia and 
the Court declared the agreement was not legally valid because of three grounds: 
Malaysia: first, does not recognise the status of refugee in its domestic law and does not undertake any 
activities related to the reception, registration, documentation and status determination of asylum seekers 
and refugees; second, is not party to the Refugees Convention or the Refugees Protocol; and, third, has 
made no legally binding arrangement with Australia obliging it to accord the protections required by 
those instruments.404 
 
Therefore, this study suggests that although refugees are given shelter on a temporary basis 
with limited facilities, discrimination and risk of deportation are part of their daily lives in 
Malaysia. In the absence of a comprehensive refugee policy and law, Malaysia’s decisions are 
not only ad hoc, but also restrictive, inconsistent and illegal (as the Malaysia Solution Case 
found).  
 
4.5.3.3. Maritime Law 
 
In the past when the Vietnamese boat refugees tried to arrive in Malaysia, Malaysia refused 
disembarkation and adopted a push-back and interception to sea policy. Subsequently, 250,000 
boat refugees were allowed in Malaysia as the first country of asylum for temporary shelter.405 
The Vietnamese boat crisis was ended up through the Comprehensive Plan of Action (CPA) in 
June 1996.406 Afterwards, Malaysia forcefully repatriated the Vietnamese refugees either by 
ship or by plane.407 During the CPA, Malaysia also adopted interception policy to the boat 
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In the past, Rohingya refugees arrived in Malaysia by land, but since 2006 the refugees began 
using mainly sea routes to reach Malaysia via Bangladesh or Thailand. Traffickers organised 
the refugees for the sea journey.409 In 2012-13 the number of refugee boats increased, and in 
response Malaysia enlarged its interception policy.410 Most notably, the push-back policy was 
organised during 2015-2016. After that, for the next two years the number of boat arrivals 
decreased but never stopped; in 2018 and 2019 refugees also tried to arrive in Malaysia by land 
and sea.411 Occasionally, boat refugees managed to avoid interception at sea and arrived on 
land, but when they were discovered they were sent to custody by the immigration 
authorities.412 A recent report (April 2020) also suggests that Malaysia is continuing its 
interception of boat policy in respect of bona fide refugees.413  
Malaysia is a peninsula state, and as already stated has no legislative framework for refugees. 
But boat refugees try to reach Malaysia by sea, and this study contends that UNCLOS III and 
domestic maritime laws need to be considered in this regard.  
Malaysia signed UNCLOS III on 10 December 1982 and ratified it on 14 October 1996.414 
Malaysia has a long coastline (4,492 kilometres) and pursuant the Convention it has absolute 
control of 12 nautical miles in the territorial sea (Article 3), 24 nautical miles in the contiguous 
zone (Article 33) and 200 nautical miles in the exclusive economic zone (Article 57). During 
the drafting procedure of UNCLOS III, Malaysia was very concerned about its jurisdiction in 
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the territorial sea, the use of straits for international navigation and coastal states’ exclusive 
rights in the economic zone.415 
Malaysia has a coastline of 4,492 kilometres. According to the domestic law – the Territorial 
Sea Act 2012,416 Malaysia claimed its sovereignty in territorial sea 12 nautical miles (63,665.3 
km²).417 As per the Exclusive Economic Zone Act 1984,418 the economic zone extends to 200 
nautical miles (453,186.18 km²).419 Thus, if any boat arrives in the territorial sea zones of 
Malaysia, Malaysia has legal authority to take action if the boat is considered as ‘not 
innocent’.420 Moreover, for securing maritime zones, Malaysia also adopted the Malaysian 
Maritime Enforcement Agency Act 2004.421 According to s 3(2) of the Act: 
The [Malaysian Maritime Enforcement] Agency shall, subject to this Act, be employed in the Malaysian 
Maritime Zone for the maintenance of law and order, the preservation of the peace, safety and security, 
the prevention and detection of crime, the apprehension and prosecution of offenders and the collection 
of security intelligence. 
Pursuant to the Malaysian Maritime Enforcement Agency Act, the Enforcement Agency of 
Malaysia can stop, enter, board, inspect and search any place of vessel or aircraft and detain 
any vessel or aircraft to maintain law and order within Malaysia’s maritime zones.422 The 
Enforcement Agency also has the power to arrest any person if it believes that he/she has 
committed any offence under the Act and it can expel any vessel to ensure law and order.423 
But in relation to innocent passage - no vessel shall be stopped, boarded, searched, inspected 
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or detained within the territorial sea.424 However, according to the Malaysian Maritime 
Enforcement Agency Act the passage of a vessel would be treated as prejudicial to the peace, 
good order and security of Malaysia if it affects the peace, defence or security of Malaysia,425 
and the loading or unloading of any person contrary to the customs, fiscal, immigration or 
health laws of Malaysia.426 In this regard, this research reveals that the Malaysian provision 
regarding innocent passage is very similar to Article 19 of UNCLOS III.427 
 
Malaysia also developed maritime agreements with Indonesia,428 Singapore429 and Thailand430 
and jointly developed agreements with Indonesia and Thailand in respect of the Delimitation 
of the Continental Shelf Boundaries Agreements,431 under which Malaysia’s sovereignty in 
territorial seas and in continental shelf have been confirmed and established.  
 
As a result of conducting the above investigation, this study contends that under UNCLOS III 
(Article 3: Territorial sea; Article 33: Contiguous zone; Article 57: Economic zone), domestic 
laws (particularly, Territorial Sea Act 2012 and Malaysian Maritime Enforcement Agency Act 
2004) and international maritime agreements, Malaysia has sovereign authority to control its 
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Northern Part of the Strait of Malacca, 21 December 1971.  
226 
 
4.5.3.4. International Law  
 
The preceding sections have attempted to show that in Malaysia, there is a vacuum in the law 
and policy regarding refugees. Now this study will investigate – whether Malaysia has any 
obligation to provide protection to boat refugees under international law.  
The Federal Constitution of Malaysia does not provide any direct provision on international 
treaties.432 But Article 74(1) of the Constitution prescribes a list of law-making powers of the 
Parliament regarding external affairs. The list includes: (a) treaties, agreements and 
conventions with other countries and all matters which bring the Federation into relations with 
any other country; and (b) implementation of treaties, agreements and conventions with other 
countries.433 According to Article 80(1) of Constitution, ‘the executive authority of the 
Federation extends to all matters with respect to which Parliament may make laws’. In the 
Government of the State of Kelantan v the Government of the Federation of Malaya,434 the 
High Court of Malaysia declared that the executive has treaty-making power, but unless and 
until the treaty is transformed as a domestic law, the treaty has no effect in Malaysia. This 
procedure is known as the ‘doctrine of transformation’, which indicates Malaysia is a ‘dualist’ 
country.435  
In terms of international human rights treaties, Malaysia has only signed two out of seven436 
major international human rights treaties, namely the Convention on the Elimination of All 
Forms of Discrimination against Women (CEDAW)437 and Convention on the Rights of the 
                                                 
432 Federal Constitution of Malaysia, first introduced on 31 August 1957; latest amendment made by 
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and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) 1984; Convention on the Rights of 
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Child (CRC).438 Human rights groups in Malaysia claim that ‘The paucity of Malaysia’s 
international obligations is a significant contribution to the poor situation of refugees’.439 
 
In Merdeka University Bhd v Government of Malaysia the court held that the Universal 
Declaration of Human Rights (UDHR) is not a binding instrument that consequently it has no 
effect in Malaysia.440 Further, in SIS Forum (Malaysia) v Dato’ Seri Syed Hamid 441 the High 
Court (Kuala Lumpur) tested the application of the UDHR and CEDAW in Malaysia. The 
Court declared that these international instruments are not directly applicable in Malaysia 
without transformation into domestic law. In this case the Court declared that: 
In relation to the applicability of international norms and the approach as exemplified in the Australian 
case of Teoh, the position adopted by the Malaysia courts has been not to directly accept norms of 
international law unless they are incorporated as part of our municipal law.442  
Recently on several occasions, Malaysian courts have changed their restrictive view on 
international norms and delivered liberal interpretations on human rights and customary norms. 
In Sagong Bin Tasi v Kerajaan Negeri Selangor and others,443 a landmark case, the Malaysian 
High Court (Shah Alam) delivered a verdict against Selangor State and in favour of the 
indigenous Temuan people. The Court ruled that the indigenous people had been occupying 
the disputed land for more than 200 years; therefore, occupation of the land is their customary 
right under common law.444 In Abd Malek bin Hussin v Borhan bin Hj Daud 445 the High Court 
of Kuala Lumpur court dealt with the constitutional rights of a detainee. In the case the plaintiff 
was arrested without a warrant. The question was raised before the Court as to whether the 
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N°489/2) 1, 7 <https://www.fidh.org/IMG/pdf/MalaisieCONJ489eng.pdf>.  
440 Merdeka University Bhd v Government of Malaysia [1981] 2 MLJ 356.  
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444 Subsequently, the decision of Sagong Bin Tasi and Ors v Kerajaan Negeri Selangor and Ors [2002] was 
approved in the Court of Appeal (Putrajaya) in Kerajaan Negeri Selangor and Ors v Sagong Bin Tasi and Ors 
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445 Abd Malek bin Hussin v Borhan bin Hj Daud and Ors [2008] 1 MLJ 368.  
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constitutional right under Article 5(3)446 was violated or not. The Court referred to the 
Universal Declaration of Human Rights and declared that the arrest was unlawful. In the case 
the High Court (Kuala Lumpur, Civil Division) held that:  
The preservation of the personal liberty of the individual is a sacred universal value of all civilized nations 
and is enshrined in the Universal Declaration of Human Rights and Fundamental Freedoms of 1948. 
Article 5(3) of the Federal Constitution guarantees every person in this country of his personal liberty 
and protection from arbitrary arrest particularly arbitrary arrest by the State.447 
Moreover, Malaysia ratified the SOLAR Convention 1974448 and became a member state of 
the IMO in 1971.449 Accordingly, Malaysia has a legal obligation to assist distressed people 
who are at sea, and to follow the guidelines and treaties of the IMO that ensure safety and 
security of maritime zones.450 
While Malaysia has ratified only two core international human rights instruments, more 
recently on several occasions Malaysian courts, particularly in Sagong Bin Tasi v Kerajaan 
Negeri Selangor and Abd Malek bin Hussin v Borhan bin Hj Daud, have delivered verdicts 
relying on customary law and the UHRD; this is a positive approach to the protection of human 
rights as well as refugee rights. Even though the rights of refugees are very limited in Malaysia, 
the country has a long tradition of giving shelter to refugees, starting with the since Indochinese 
Refugee Crisis of 1975. Thus this study submits that under customary international law 






Like other South East Asian countries, Indonesia is non-party to the 1951 Refugee Convention 
and there is no domestic refugee protection system. To fill up some of the gap in protection, 
the government of Indonesia allowed the UNHCR to assist the refugees in the country.451 As 
                                                 
446 Article 5 of the Malaysian Constitution prescribes ‘Liberty of the person’. Article 5(1) states that: ‘No person 
shall be deprived of his life or personal liberty save in accordance with law.’ Article 5(3) stipulates that: ‘Where 
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447 Abd Malek bin Hussin v Borhan bin Hj Daud [2008] 1 MLJ 368, para 18.  
448 SOLAR 1974, Malaysia, date of signature on 19 October 1983, date of entry on 19 January 1984. 
449 IMO, ‘Member States’ <http://www.imo.org/en/About/Membership/Pages/MemberStates.aspx>.  
450 In Chapter 2, SOLAS 1974 and other international maritime laws are discussed in details.  
451 UNHCR, ‘UNHCR in Indonesia’ <https://www.unhcr.org/id/en/unhcr-in-indonesia>.  
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of July 2019, a total of 13,863 people from 49 different countries were registered under the 
mandate of the UNHCR in Indonesia, with the majority arriving from Afghanistan (56%), 
Somalia (10%) and Myanmar (5%). Indonesia has become the top refugee-hosting states in 
South East Asia, followed by Bangladesh, Malaysia and Thailand.452 Apart from refugees, 
Indonesia also provides shelter to a number of stateless people. Although, there is no available 
data about the exact figure of stateless people in Indonesia, according to the UNHCR around 
934 stateless Rohingya refugees are living in Indonesia, including the boat refugees who were 
allowed to disembark during the Bay of Bengal and Andaman Sea Crisis of 2015.453 
While there is no specific law on refugees in Indonesia, the legal requirement of admission into 
the country for refugees is the same as for other foreigners, which is regulated under the 
Immigration Law 2011,454 previously controlled under the Immigration Act 1999. According 
to the Immigration Law 2011, every citizen of Indonesia has the right to travel outside and into 
Indonesia.455 On the other hand, a non-citizen is treated as a ‘stranger’456 and ‘alien’ who needs 
a valid visa during entry to any region of Indonesia.457 An Immigration Officer holds power to 
refuse entry of an alien if the alien does not have a valid visa.458 An alien is also prevented 
from leaving Indonesian territory if he fails to show a valid travel document.459 However, under 
special circumstances or in the particular case of Alien, nationals from certain countries could 
be exempted from getting a visa under a Presidential Decree.460 This shows the ad hoc powers 
of the Indonesian government that it exercises when allowing entry of refugees into its territory. 
But, in general, an Immigration Officer has no authority to allow entry of an alien in Indonesia. 
Moreover, an Immigration Officer has authority to send the alien into an Immigration 
Detention Center in case of not having a valid travel document.461 The Immigration Law also 
has a deterrence clause.462 The Minister or a designated Immigration Officer can exercise the 
                                                 
452 UNHCR, ‘Indonesia: Figures at a Glance’ <https://www.unhcr.org/id/en/figures-at-a-glance>.  
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Universal Periodic Review: Indonesia, 3rd Cycle, 27th Session (September 2016) 
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455 Article 2 of the Immigration Law 2011 affirms that: ‘Every citizen of Indonesia reserves the right to travel 
outside the Territory and into Indonesia.’ 
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457 Article 8(2) of the Immigration Law 2011 proclaims: ‘Any Alien who entered Indonesia Region shall have a 
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458 Article 13 of the Immigration Law 2011.  
459 Article 16(1)(a) of the Immigration Law 2011. 
460 Article 43 of the Immigration Law 2011. 
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462 Article 1(29) of the Immigration Law 2011 expresses that: ‘Deterrence is the prohibition against foreigners to 
enter Indonesia’s territory on the grounds of Immigration.’ 
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deterrence policy against foreigners on the ground of disturbance of public order and national 
security.463 Accordingly, refugees are not welcome and push back at the border occurs under 
the provision of deterrence. In addition, if an alien enters into Indonesia without a travel 
document or a valid visa (as per Article 8) he/she will be sent into imprisonment for a maximum 
for 5 years and also be liable to a fine of up to AUD $50,000.464  
Although a protection regime for refugees is lacking in Indonesia, the Constitution of 
Indonesia465 does affirm the right to seek asylum.466 Indonesia also adopts domestic human 
rights law, namely Concerning Human Rights of 1999,467 the Preamble of which proclaims that 
Indonesia has a moral and legal responsibility to respect the Universal Declaration of Human 
Rights and other international human rights instruments that it has ratified.468 In particular, 
Article 28 (1) of the 1999 Human Rights Law provides that ‘everyone has the right to seek and 
receive political asylum from another country’.  
In light of the above, this study contends that even though the right to seek asylum claim is 
covered by the Constitution and human rights legislation, the refugee has very limited rights is 
Indonesia. There is no procedure to claim refugee status; refugees are treated as alien-stranger 
under the Immigration Law 2011. As a result, the refugee is not allowed to enter into Indonesia 
unless permitted by the government.  
Moreover, this study notes that refugees’ spouses and children will not get permanent residence 
in Indonesia. According to the Immigration Law 2011, a valid visa, residence permit and 
marriage certificate are needed for residence. But, as a condition, without having valid 
documents a marriage cannot be registered in Indonesia.469 Thus, there are ‘administrative 
                                                 
463 Articles 98(1), 99 and 102(2) of the Immigration Law 2011.   
464 Article 119(1) of the Immigration Law 2011. 
465 1945 Constitution of the Republic of Indonesia. First adopted 18 August 1945 – superseded 1949-1959 – 
restored 1959. Consolidated: as amended by the First Amendment (19 October 1999), the Second Amendment 
(18 August 2000), the Third Amendment (9 November 2001) and the Fourth Amendment (11 August 2002). 
466 Article 28G(2) of the Constitution of Indonesia proclaims that: ‘Every person shall have the right to be free 
from torture or inhumane and degrading treatment, and shall have the right to obtain political asylum from 
another country.’ 
467 Indonesia: Law No. 39 of 1999, Concerning Human Rights, 23 September 1999. Published in the State 
Gazette of the Republic of Indonesia No. 165 of 1999. 
468 The Preamble of the 1999 Concerning Human Rights declares that as a member of the United Nations, the 
nation of Indonesia has a moral and legal responsibility to respect, execute, and uphold the Universal 
Declaration on Human Rights promulgated by the United Nations, and several other international instruments 
concerning human rights ratified by the Republic of Indonesia. 
469 Article 52 of the Immigration Law 2011 proclaims that Limited Stay Permits are granted to: (a) Foreigners 
who entered Indonesia’s territory with a limited stay visa; (b) children at birth in the Indonesia Region and 
father/mother or the holder of a Limited Stay Permit; (c) Foreigners granted residence over the status of 
requests; (d) skippers, crew, or expatriate expert on ships, floating equipment, or installations which operate in 
territorial waters and jurisdiction of Indonesia in accordance with the provisions of legislation; (e) Foreigners 
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barriers’ for refugees in getting residency status in Indonesia.470  
4.5.4.2. Policy 
 
Indonesia has a long history of refugee protection. In 1956 a Circular Letter was issued by the 
Prime Minister in which the government of Indonesia declared that if a non-Indonesian 
nationality entered into Indonesia, he/she could be considered a ‘political refugee’.471 The 
political refugee would be granted protection in consideration of human rights, fundamental 
freedom and international customary law.472 In accordance with the provisions of the Circular 
Letter of 1956, a political refugee is a foreigner who has entered into Indonesia after committing 
a political crime.473 The political refugee would be protected unless his/her activities are 
contrary to Indonesia’s interest.474 But application of the Circular Letter is only limited to 
political crimes; there is no definition of ‘refugee’. There is even no procedure for granting the 
status of political refugee; therefore, it is discretionary in nature.475 Moreover, it is not clear 
why the Circular Letter was issued by the Indonesian government. It is presumed that at that 
time political fugitives from different regions of the world arrived in Indonesia for protection, 
and to support the political fugitives Indonesia issued the Circular Letter. Most importantly, 
the Circular Letter is a non-binding instrument; it is considered a ‘guideline’ for administrative 
purposes; however, at present, there is no application of it.476  
During the Indochinese Refugee Crisis, Indonesia mainly had to deal with the Vietnamese ‘boat 
people’. In 1979 around 43,000 Vietnamese refugees arrived in Indonesia.477 The Presidential 
Decree No. 38 of 1979 was issued by Indonesia to deal with the refugees on a temporary 
                                                 
who are legally married with a citizen of Indonesia; or (f) children of foreigners who are legally married to a 
citizen of Indonesia. Article 54 of the 2011 Immigration Law prescribes who can hold a Permanent Stay Permit.  
470 UNHCR, Submission: For the Office of the High Commissioner for Human Rights’: Indonesia (September 
2016) (n 453) 6. 
471 Preamble, Circular Letter of the Prime Minister of Indonesia on Political Refugees, No. 11/R.I./1956 of 
1956, entry into force: 7 September 1956 (Circular Letter of Indonesia 1956) 
<https://www refworld.org/type,DECREEES,,IDN,3ae6b4e918,0 html>.  
472 Article 1, Circular Letter of Indonesia of Indonesia 1956 declares that: ‘Political refugees who entered into 
or are in the Indonesian territory will be granted protection on the basis of human rights and fundamental 
freedom in accordance with international customary law.’ 
473 Article 2, Circular Letter of Indonesia 1956. 
474 Article 4, Circular Letter of Indonesia 1956. 
475 Article 5, Circular Letter of Indonesia 1956 provides that: ‘The Minister of Justice, the Minister for Foreign 
Affairs and the Minister of Home Affairs will jointly take a decision on whether or not a person would be 
protected as a political refugee.’ 
476 Bhatara Ibnu Reza, ‘Challenges and Opportunities in Respecting International Refugee Law in Indonesia’ in 
Angus Francis and Rowena Maguire (eds), Protection of Refugees and Displaced Persons in the Asia Pacific 
Region (Ashgate, 2013) 117, 121.  
477 Nikolas Feith Tan, ‘The Status of Asylum Seekers and Refugees in Indonesia’ (2016) 28(3) International 
Journal of Refugee Law 365, 368.  
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basis;478 however, the Vietnamese refugees were considered a ‘problem’ by Indonesia.479 The 
Presidential Decree was issued mainly for the coordination of the settlement process of the 
Vietnamese refugees to third countries with the support of the UNHCR.480 Later, through the 
Comprehensive Plan of Action (CPA), the Indochinese refugees were resettled in different 
parts in the world.481 Nonetheless, the temporary protection policy was not always followed 
during that time. For example, in 1979 the Indonesian government decided that the refugees 
who would try to arrive by boat after 1 July 1979 should be turned back to the high seas. And 
in 1982, Presidential Decision No. 5 proclaimed that the alien who would arrive in Indonesia 
without meeting the requirements of the immigration law would be expelled.482  
Subsequently, the Regulation of the Director General of Immigration Regarding Handling of 
Irregular Migrants was issued in 2010.483 The Regulation states that ‘illegal migrant’ means 
an alien who enters into Indonesian territory by violating the relevant Act.484 The Regulation 
recognises that the UNHCR offers ‘protection and assistance to refugees’ through a 
Memorandum of Understanding with the government of Indonesia.485 The Regulation further 
confirms that the status of the irregular migrant shall not be questioned if he/she has obtained 
an ‘Assentation Letter’ or been ‘granted refugee status by the UNHCR’.486 Accordingly, the 
2010 Regulation of the Director General of Immigration directly affirms the activities of the 
UNHCR in Indonesia and pays respect to the non-refoulement principle.487 Subsequently, the 
2010 Regulation was repealed by the 2016 Regulation of Director General of Immigration.488 
                                                 
478 Indonesia: Presidential Decree No. 38 of 1979 Relating to Vietnamese Asylum-Seekers (11 September 1979) 
(1979 Presidential Decree).  
479 Articles 4 and 5(2) of the 1979 Presidential Decree. Article 4 states that: ‘The Minister of Home Affairs 
and/or the concerned Regional officers have the task of dealing with the Vietnamese refugee problem in the 
regions, including instruction of facilities for the camps for the refugees without causing heavy burden to the 
local population.’ Article 5(2) further provides: ‘For the smooth settlement of the co-ordination in tackling the 
Vietnamese refugee problem, the Minister of Defence and Security may set up a coordination team at the 
Central government level as well as in the region.’ 
480 Articles 2, 3 and 5.  
481 Richard Towle, ‘Processes and Critiques of the Indo-Chinese Comprehensive Plan of Action: 
An Instrument of International Burden-Sharing?’ (2006) 18 International Journal of Refugee Law 537. 
482 Muntarbhorn, The Status of Refugees in Asia (n 134) 104.  
483 Regulation of the Director General of Immigration Regarding Handling of Irregular Migrants, No. 
IMI.1489.UM.08.05 Year 2010 (17 September 2010) <https://www refworld.org/docid/3ed8eb5d4.html>. (2010 
Regulation).  
484 Article 1(1) of the Regulation of the Director General 2010 states that: ‘Illegal migrant shall mean an alien 
entering and/or subsisting whining the territory of the Republic of Indonesia in violation of the applicable 
legislations.’ 
485 Article 1(2), 2010 Regulation of the Director General of Immigration. 
486 Article 3, 2010 Regulation of the Director General of Immigration. 
487 Ibid.  
488 Regulation of Director General of Immigration on the Handling of Illegal Migrant Claiming to Be Asylum-
Seeker or Refugee, No. IMI-0352.GR.02.07 (2016) (2016 Regulation of Director General of Immigration). 
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The 2016 Regulation provides a definition of refugee; it states that ‘Refugee shall mean a 
foreigner who owns Refugee Card from the representation of United Nations High 
Commissioner for Refugees in Indonesia’.489 However, the 2016 Regulation on the Handling 
of Illegal Migrant imposes some restrictive conditions. It provides that in the case of claiming 
refugee status, at first instance, Indonesia will contact ‘the country representative (i.e. country 
of origin) of the concerned foreigner’ to verify the claim.490 The stay permit will be withdrawn 
for violation of laws and regulations of Indonesia.491 The most notable rule is that the asylum 
seeker and refugee will be placed in a Immigration Detention Facility and Immigration 
Detention Center.492 Another challenging issue is that the status of the 2016 Regulation is 
uncertain because – no Indonesian court is empowered to review its constitutionality. In 
practice, without the approval of the parliamentary process - no law could be reviewed by the 
Indonesian courts.493  
 
However, an important initiative was taken in 1999 regarding asylum seekers and refugees. 
The 1999 Law on Foreign Relations494 states that the President authorises the Minister to grant 
asylum to a foreign national.495 According to Article 26, ‘The granting of asylum to foreign 
nationals shall be exercised in accordance with national legislation taking into account 
international law, custom, and practice’. Moreover, according to Article 27, the President shall 
determine refugee policy.496 However, the operation of the new Law has been vague because 
until 2016, Indonesia had no national legal or administrative procedure for refugee 
protection.497 
 
On the other hand, in 2016 a most notable development occurred in Indonesia. A Presidential 
Regulation (No. 125 of 2016)498 was introduced by taking into consideration the 1999 Law on 
                                                 
489 Article 1(3), 2016 Regulation of Director General of Immigration. 
490 Article 2(3)(b), 2016 Regulation of Director General of Immigration. 
491 Article 2(3)(b), 2016 Regulation of Director General of Immigration. 
492 Article 4(1), 2016 Regulation of Director General of Immigration. However, sick people, pregnant women 
and children may be placed in another location (Article 4(2)).  
493 Sophie Duxson, ‘Filling the Legal Vacuum’, Inside Indonesia (online, 14 March 2016) 
<https://www.insideindonesia.org/filling-the-legal-vacuum>.  
494 Indonesia Law No. 37 of 1999 (1999 Law on Foreign Relations). 
495 Article 25 of the 1999 Law on Foreign Relations stipulates that: ‘The authority for granting asylum to 
foreign nationals is vested in the President and shall take into account the views of the Minister.’ 
496 Article 25 of the 1999 Law on Foreign Relations maintains that: ‘The President shall determine policy with 
respect to foreign refugees taking into account the views of the Minister.’ 
497 Savitri Taylor and Brynna Rafferty-Brown, ‘Difficult Journeys: Accessing Refugee Protection in Indonesia’ 
(2010) 36(3) Monash University Law Review 138, 144.  
498 Regulation of the President of the Republic of Indonesia No. 125, Year 2016, Concerning the Handling of 
Foreign Refugees, 31 December 2016 (2016 Presidential Regulation on the Handling of Foreign Refugees) 
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Foreign Relations for handling foreign refugees.499 The 2016 Presidential Regulation on 
Foreign Refugees defines refugees.500 Further, it states that during the handling of refugees, 
one ‘must duly observe’ the international provisions and other general law and regulations.501 
If a boat transmits a distress call, then a search and rescue operation would be carried out by 
maritime security and safety agencies to identify refugees.502 If the lives of refugees are in 
danger, then the rescued person has to be transferred to the nearest port for medical assistance, 
otherwise he or she is handed over to the Immigration Detention Facility at the nearest 
location.503 In other cases, if a refugee is found on land, the refugee shall be transferred to the 
National Police for the security purposes; thereafter the National Police will refer the refugee 
to an Immigration Detention Center.504 The 2016 Presidential Regulation also prescribes that 
after investigation, if an asylum seeker is declared as refugee, then the UNHCR in Indonesia 
will be contacted for coordination.505 However, this study notes that one of the unique features 
of the Presidential Regulation is that - if someone is classified as a refugee, then he/she should 
be resettled in a third country – there is no indication of settlement in Indonesia.506 Another 
concern is - if a refugee application is finally rejected,– either the refugee will be returned or 
deported according to the law.507 
Even though the 2016 Presidential Regulation recognises the principle of non-refoulement and 
Indonesia became the first state in South East Asia to adopt some policy on refugees following  
the Bay of Bengal and Andaman Sea crisis of 2015,508 until today there has been no notification 
                                                 
<https://www refworld.org/docid/58aeee374.html>.  
499 Preamble, 2016 Presidential Regulation on the Handling of Foreign Refugees.  
500 Article 1(1) of the 2016 Presidential Regulation on the Handling of Foreign Refugees states that: ‘Foreign 
refugee, hereinafter referred to as refugee, shall mean a foreigner who resides within the territory of the 
Republic of Indonesia due to a well-founded fear of persecution due to race, ethnicity, religion, nationality, 
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by the United Nations through the United Nations High Commissioner for Refugees.’ 
501 Article 3, 2016 Presidential Regulation on the Handling of Foreign Refugees.  
502 Articles 6 and 7, 2016 Presidential Regulation on the Handling of Foreign Refugees.  
503 Article 9, 2016 Presidential Regulation on the Handling of Foreign Refugees.  
504 Articles 18 and 19, 2016 Presidential Regulation on the Handling of Foreign Refugees.  
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506 Articles 28 and 37, 2016 Presidential Regulation on the Handling of Foreign Refugees. 
507 Article 29, 2016 Presidential Regulation on the Handling of Foreign Refugees. 
508 Dio Herdiawan Tobing, ‘Indonesia’s Refugee Policy – Not Ideal, But A Step in the Right Direction’, The 




of the promulgation of the Regulation.509 This indicates that the government has little intention 
to legislate the Presidential Regulation.510 In this respect, Missbach and Nikolas note that:  
The decree does not implement a domestic legal mechanism. Given the absence of a coherent policy for 
refugee protection, the decree falls short of offering the legal certainty that was hoped for.511 
Moreover, this study notes that the 2016 Presidential Regulation only addresses resettlement 
in a third country, and ignores local settlement. This reveals the gap in refugee protection in 
Indonesia.  
 
In addition, there is no comprehensive refugee law in Indonesia. In fact, a number of 
regulations, decrees, decisions and laws are applicable in Indonesia regarding refugees. In 
practice, these create challenges in application of the law. For example, the right to seek asylum 
is allowed in the Indonesian Constitution, 1999 Human Rights Law and 1999 Foreign Relations 
Law; but still there are no guidelines for claiming refugee status.512 Moreover, detention is a 
common practice in Indonesia in violation of immigration law. Indonesian law allows 10 years’ 
(maximum) immigration detention without judicial review. In many cases children are also 
sent to detention camps with their refugee parents.513 There are 13 detention centres in 
Indonesia and a total of 3,865 persons of concern to the UNHCR were detained in May 2017.514 
In November 2016, a total of 969 refugee children were detained across Indonesia.515 Detained 
people experience long detention periods due to lack of a refugee status determination 
                                                 
509 Article 45, 2016 Presidential Regulation on the Handling of Foreign Refugees contends that: ‘This 
Presidential Regulation shall come into force upon the date of promulgation.’ 
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Paper, The Centre for Indonesian Law, Islam and Society (CILIS), Melbourne Law School, 2018) 1, 8 
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Asylum Seekers and Refugees in Indonesia’, Inside Indonesia (online, 13 March 2017) 
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(Web Page, June 2013) <https://www hrw.org/report/2013/06/23/barely-surviving/detention-abuse-and-neglect-
migrant-children-indonesia>.  
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procedure and a strict bureaucratic system for release.516 Thus, refugees in Indonesia are in 
legal limbo.517 In this respect, the UNHCR remarks that:  
 
The absence of a comprehensive national legal framework for refugee protection limits refugees’ 
enjoyment of basic rights, such as freedom of movement (with more than 4,200 currently being arbitrarily 




4.5.4.3. Indonesia and Australia Agreement on Boat Refugees519  
 
As an archipelago State Indonesia’s territory stretches over 3,000 miles from east to west,520 
where Australia is its closest neighbour. In the context of the boat refugee issue, the 
geographical location between Australia and Indonesia is an important factor. Even though 
Australia’s Christmas Island is more than 900 miles from the mainland of Australia, it is only 
210 miles south of Indonesia (South Java Island). Moreover, Australia’s Ashmore Reef is 192 
miles from its main land, but only 90 miles from the Indonesian island of Roti.521 
 
Therefore, even though Indonesia and Australia do not share any land borders, these two states 
are close neighbours by sea. Both states are surrounded by sea and they have a common 
maritime boundary in the Indian Ocean.522 As a result, Australia is an influential factor for 
Indonesia in refugee protection. Now this part of study will focus on the Indonesia-Australia 
bilateral relationship on the boat refugee issue.  
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Security Policies (Vol. 1) (ABC: CLIO, California, 2005) 285.  
521 United States Committee for Refugees and Immigrants, Paying the Price: Australia, Indonesia try to Stop 
Asylum Seekers (Refugee Reports (2001) 22(8)) <https://www.refworld.org/docid/3c58099a1 html>. 




Australia and Indonesia share the world’s longest maritime boundary.523 Indonesia is a main 
transit country for boat refugees to reach Australia.524 On many occasions asylum seekers 
cannot travel to the targeted destination, due to distance or sudden circumstances; in that case 
they use the transit route of Indonesia as a temporary shelter for their journey.525 Between 2000 
and 2014, the number of refugee boats travelling to Australia increased dramatically, with 
59,889 people arrived by 937 boats, mainly from Indonesia through illegal sea routes.526 
Especially after the Tampa incident,527 Australia adopted its strict interception at sea policy, 
and as a result refugee boats increased with Indonesia as the transit route.528 Australian 
politicians realised that without the support of Indonesia, who is the closest neighbour by sea, 
the ‘stop the boat’ policy would never be successful.529 Australia further realised that for 
successful implementation of the ‘stop the boat policy’, a new mechanism was required. 
Thereafter, through bilateral negotiations Australia successfully convinced Indonesia that 
regional cooperation was essential to stop irregular migration and smuggling and to improve 
maritime security in the region.530 As a consequence, Australia and Indonesia signed ‘Regional 
Cooperation Arrangement’ (RCA) in 2000.531 Under the RCA, Indonesia was required to 
intercept the refugee boats that sailed towards Australia or New Zealand and hand the boat 
people to the International Organization for Migration (IMO) for ‘case management and care’. 
Subsequently, after a primary investigation the IMO would transfer the asylum seekers to the 
UNHCR which would provide support as per its mandate. Under the RCA, Australia not only 
provided all funds for the interception program, it also provided all logistic supports including 
                                                 
523 Department of Foreign Affairs and Trade, Australian Government, ‘Indonesia Country Brief: Bilateral 
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Maintenance of Asylum Seekers In Indonesia And Papua New Guinea: All Care but No Responsibility?’ (2010) 
33(2) UNSW Law Journal 337.  
529 Missbach, Troubled Transit: Asylum Seekers Stuck in Indonesia (n 522) 178. See also Chapter 3 for detailed 
analysis of Australian law and policy on boat refugees.  
530 United States Committee for Refugees and Immigrants, ‘Paying the Price: Australia, Indonesia Try to Stop 
Asylum Seekers’ (Refugee Reports, Vol. 22, No. 8, 1 September 2001) 
<https://www refworld.org/docid/3c58099a1.html>.  
531 United States Committee for Refugees and Immigrants, Paying the Price: Australia, Indonesia try to Stop 
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customs, immigration and other officials training.532 In the past, Indonesia had no legal 
procedure or administrative procedure for determining refugee status, but as a result of the 
RCA, the Directorate General of Immigration of Indonesia issued a Directive for handling 
irregular migrants.533 The Directive has played a significant role in refugee protection in 
Indonesia. It ensures non-refoulement and confirms that the UNHCR will determine a refugee 
status.534 Thereafter, in 2002 Australia with the Co-Chair of Indonesia initiated the Bali Forum 
for discussion on the irregular movement of people in the Asia Pacific region.535 However, the 
Regional Cooperation Arrangement between Indonesia and Australia was severely criticised 
by academics on the grounds that it violated the spirit of international refugee protection and 
the non-refoulement principle.536 Amy Nethery criticised Australia for exporting its 
immigration detention to Indonesia through funding. Amy Nethery notes that ‘Australia has 
effectively extended its domestic policy of immigration detention beyond its own national 
borders’.537 Moreover, when Australia increased its funding to Indonesia, there was a tendency 
of Indonesia to increase the number of asylum seekers in detention.538 Consistent with this, 
Indonesia adopted a ‘strict policy’ under the new immigration law (2011 Immigration Law) 
where all the irregular migrants face ‘mandatory detention’ in Indonesia.539 Thus, this research 
reveals that Indonesia and Australia not only agreed to work jointly on maritime movement, 
especially to deter boat refugees from making any claim, but also that Australia is an influential 
factor in Indonesian law and policy on refugee protection.  
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4.5.4.4. Maritime Law 
 
Indonesia is the largest archipelagic state540 in the world, containing thousands of islands 
(18,108) and widespread sea areas.541 Indonesia has one of the largest maritime zones, made 
up of 5,800,000 square kilometres, of which 300,000 square kilometres are territorial sea and 
2,7000,000 square kilometres are the exclusive economic zone (EEZ).542 Indonesia signed the 
UNCLOS III on 10 December 1982543 and ratified it in 1985.544  
 
Indonesia faces particular challenges due to its vast maritime zones; especially monitoring and 
controlling illegal fishing, piracy, smuggling, and controlling entry of undocumented 
migrants.545 Moreover, Indonesia’s archipelagic character creates two difficulties. First, its 
lands are divided by seas, which creates communication challenges; secondly, the massive sea 
areas are difficult to manage.546  
 
To govern the vast maritime zones, Indonesia adopted several laws to ensure its sovereign 
rights and jurisdiction at sea. The major laws include: Law on Indonesian National Waters,547 
Government Regulation No. 61 of 1998 on the List of Geographical Coordinates of the Base 
Points of the Archipelagic Baselines of Indonesia in the Natuna Sea,548 Government Regulation 
No. 37 of 2002 on the Rights and Obligations of Foreign Ships and Aircraft Exercising the 
Right of Archipelagic Sea Lane Passage through Designated Archipelagic Sea Lanes,549 Act 
on Indonesian Exclusive Economic Zone550 and Law on State Territory.551 Indonesia also 
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issued in fulfilment of UNCLOS III, which has stipulated that Indonesian archipelagic baselines shall be 
indicated through maps of a scale.  
549 Indonesian Government Regulation No. 37 of 2002.  
550 Law on The Indonesian Exclusive Economic Zone, Indonesian Act No. 5 of 1983. Article 2 states Indonesia’s 
exclusive economic zone covers 200 nautical miles from the baseline of the Indonesian territorial sea.  
551 Law on State Territory, Indonesian Law No. 34 of 2008.  
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concluded maritime boundaries agreements with the neighbouring states and by doing so 
Indonesia has established its sovereignty rights in the territorial sea.552  
 
As a result, while refugee boats try to arrive in Indonesia they are intercepted and turned back 
to sea under the existing numerous laws and regulations. Between 2013 and August 2018, 
Indonesian maritime enforcement agencies intercepted 1,764 refugees and other undocumented 
migrants at sea.553 In this context, domestic laws of Indonesia are relevant. Specifically, Article 
2 of the Indonesian National Waters Act 1996 ensures that as an archipelago state, all waters 
in the surroundings that connect the islands and the land areas are an integral part of the 
territories of Indonesia; thus, Indonesia has sovereignty authority to control its jurisdiction. 
Moreover, the sovereignty of Indonesia comprises the territorial sea, the archipelagic waters 
and the inland waters.554 More importantly, according to Article 13 of the Indonesian National 
Water Acts, the Indonesian government has authority to postpone all kinds of peaceful 
crossings for security reasons.555  
 
However, there is no particular coastguard agency in Indonesia to protect its vast maritime 
boundaries. In fact, Indonesia believes that the large sea areas are not possible to control by a 
single unit. The Ministry of Marine Affairs and Fisheries, Indonesian Navy, Indonesian Air 
Force, Marine Police, Department of Immigration and Department of Customs are involved in 
controlling the sea zones.556 Nevertheless, in 2014 a new Maritime Security Agency (named 
BAKAMLA) was established by the President of Indonesia to coordinate the maritime 
                                                 
552 Agreement between the Government of the Commonwealth of Australia and the Government of the Republic 
of Indonesia establishing certain sea-bed boundaries, 18 May 1971; Treaty between the Republic of Indonesia 
and Malaysia Relating to the delimitation of the Territorial Seas of the Two Countries in the Strait of Malacca, 
17 March 1970; Agreement between the Government of Indonesia and the Government of Papua New Guinea 
Concerning the Maritime Boundary between the Republic of Indonesia and Papua New Guinea and 
Cooperation on related Matters, 13 December 1980; Treaty between the Republic of Indonesia and the Republic 
of Singapore relating to the delimitation of the territorial seas of the two countries in the Strait of Singapore, 25 
May 1973; Agreement between the Government of the Kingdom of Thailand and the Government of the 
Republic of Indonesia relating to the delimitation of the sea-bed boundary between the two countries in the 
Andaman Sea, 11 December 1975; Agreement between the Government of the Socialist Republic of Vietnam and 
the Government of the Republic of Indonesia concerning the delimitation of the continental shelf boundary, 26 
June 2003. See Arif Havas Oegroseno, ‘Indonesia’s Maritime Boundaries’ in Robert Cribb and Michele Ford 
(eds), Indonesia beyond the Waters Edge: Managing an Archipelagic State (Singapore, Institute of Southeast 
Asian Studies, 2009) 49, 54-58.  
553 Asher Hirsch, ‘After The Boats Have Stopped: Refugees Stranded in Indonesia and Australia’s Containment 
Policies’ (Refugee Council of Australia, November 2018) <https://www refugeecouncil.org.au/wp-
content/uploads/2018/12/Indonesia_brief.pdf>.  
554 Article 4, Indonesian National Waters Act No. 6 of 1996.  
555 Article 13 of the Indonesian National Waters Act No. 6 of 1996 states that: ‘The Government of Indonesia 
can temporarily postpone the peaceful crossing of all kinds of foreign ships in certain regions of the territorial 
sea or the archipelagic waters if such a postponement is necessary for the protection of its security.’ 
556 Dirhamsyah (n 545) 1, 2.  
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enforcement agencies for the purposes of ensuring safety and security patrol within the 
territorial waters of Indonesia and securing Indonesia’s jurisdiction area at sea.557  
 
Through undertaking the above investigation, this study finds that due to the absence of refugee 
law and policy, Indonesian maritime enforcement agencies enjoy huge powers over controlling 
its jurisdiction; this facilitates the turning back to sea of refugee boats.  
 
 
4.5.4.5. International Law 
 
As stated, there is no comprehensive refugee law in Indonesia.558 However, at the moment 
more than 14,000 refugees are given shelter on Indonesian territory on humanitarian grounds559 
which indicates that Indonesia is respectful State to the customary norm of non-refoulement. 
Indonesia is also a  State party to international maritime conventions: SOLAS Convention 
1974560, SAR Convention 1979,561 and UNCLOS III - under which a party is under obligation 
to assist the distressed people at sea.562 Moreover, Indonesia has signed and ratified major 
international human rights treaties –including the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment 1984 (CAT),563 International Convention on 
the Elimination of All Forms of Racial Discrimination 1965 (ICERD),564 International 
Covenant on Economic, Social and Cultural Rights 1966 (ICESCR),565 International Covenant 
on Economic, Social and Cultural Rights (ICESCR)566 and Convention on the Rights of the 
Child 1989 (CRC).567 In addition, Indonesia has ratified the Convention on Transnational 
                                                 
557 Maritime Security Agency Act, Indonesia Presidential Decree No. 178/ 2014, under Indonesian Law No. 
32/2014. See also Lyle J. Morris and Giacomo Persi Paoli, ‘A Preliminary Assessment of Indonesia’s Maritime 
Security Threats and Capabilities’ (RAND Corporation, UK, 2018) 
<https://www rand.org/content/dam/rand/pubs/research_reports/RR2400/RR2469/RAND_RR2469.pdf>.  
558 Sections 4.6.4.1. and 4.6.4.2. of this Chapter examined the issue.  The reseach reveals that although 
Indonesia has adopted several laws and policies relating to refugees, however, they are scattered and 
incomprehensive with no procedural guidelines.  
559 UNHCR, Indonesia <https://www.unhcr.org/id/en>. In 2015, in the Special Meeting on Irregular Migration 
in the Indian Ocean (29 May 2015, Bangkok, Thailand), Indonesia and Malaysia agreed to provide humanitarian 
assistance and temporary shelter to 7,000 irregular migrants at sea. 
560 Indonesia, date of signature to SOLAS 1974 on 17 February 1981.  
561 Indonesia, date of signature to SAR 1979 on 24 August 2012. 
562 In Chapter 2, SOLAS 1974, SAR 1979 and other international maritime laws are discussed in detail. 
563 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 1984, 
Indonesia ratified the Convention (CAT) on 28 October 1998 by Act No. 5/1998.  
564 International Convention on the Elimination of All Forms of Racial Discrimination 1965. Indonesia ratified 
the Convention (ICERD) on 25 June 1999 by Act No. 29 of 1999.  
565 International Covenant on Economic, Social and Cultural Rights 1966. Indonesia ratified the Convention 
(ICESCR) on 23 February 2006 by Act No. 11 of 2005.  
566 International Covenant on Economic, Social and Cultural Rights. Indonesia ratified the Convention 
(ICESCR) on 23 February 2006 by Act No. 12 of 2005.  
567 Convention on the Rights of the Child. Indonesia ratified the Convention (CRC) on 5 September 1990 by 
Presidential Decree No. 36 of 1990. 
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Organized Crime 2000,568 Protocol to Prevent, Suppress and Punish Trafficking in Persons, 
Especially Women and Children 2000,569 and the Protocol against the Smuggling of Migrants 
by Land, Sea and Air 2000,570 which indicates that Indonesia is respectful to international 
human rights.  
 
 The question is whether these treaties have any direct effect in Indonesia’s domestic legal 
system. In fact, the general answer is that there is no clear indication in the laws of Indonesia 
regarding the direct effect of international treaties and conventions.571 According to Article 11 
of the Constitution of Indonesia, the President should obtain approval from the Parliament to 
declare war and peace and to conclude treaties with other states. If the President wants to make 
an international agreement which is related to budget or amendment of law, then approval from 
the Parliament is also needed. Otherwise, international treaties should be governed by law.572 
The Constitution does not say anything about the procedural enactment of international 
treaties.573 The 1999 Law on Foreign Relations and  the 2000 Law on International Treaties 
(No. 24 of 2000) outline the procedure of ratification of international treaties, but there is no 
provision on the implementation of treaties in the national system of Indonesia.574  
The Law Concerning Human Rights of Indonesia575 does directly refer to the 1948 Universal 
Declaration of Human Rights. Its Preamble states: 
Whereas as a member of the United Nations, the nation of Indonesia has a moral and legal responsibility 
to respect, execute, and uphold the Universal Declaration on Human Rights promulgated by the United 
Nations, and several other international instruments concerning human rights ratified by the Republic of 
Indonesia.  
                                                 
568 Convention on Transnational Organized Crime; Indonesia ratified by Act No. 5 of 2009.  
569 Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, 
Supplementing the United Nations Convention Against Transnational Organized Crime, Indonesia ratified by 
Act No. 14 of 2009.  
570 Protocol on the Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the United 
Nations Convention against Transnational Organized Crime, Indonesia ratified by Act No. 15 of 2009.  
571 Simon Butt, ‘The Position of International Law Within the Indonesian Legal System’ (2014) 28(1) Emory 
International Law Review 1.  
572 Article 11 of the Constitution of Indonesia provides: ‘(1) The President with the approval of the House of 
Representatives (National Parliament/Dewan Perwakilan Rakyat) may declare war, make peace and conclude 
treaties with other countries. (2) The President in making other international agreements that will produce an 
extensive and fundamental impact on the lives of the people which is linked to the state financial burden, and/or 
that will require an amendment to or the enactment of a law, shall obtain the approval of the House of 
Representatives. (3) Further provisions regarding international agreements shall be regulated by law.’ 
573 Sari Aziz and Ranyta Yusran, ‘Indonesia’s Country Report for CIL Research Project on International 
Maritime Crimes’ (Center for International Law, National University of Singapore, 2011) 1 
<https://cil.nus.edu.sg/wp-content/uploads/2010/10/Country-Report-Indonesia.pdf>. 
574 Ibid.  
575 Indonesia, Law No. 39 Year 1999 – Concerning Human Rights.  
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However, it is not clear whether the Universal Declaration of Human Rights has any direct 
effect in Indonesia. Nevertheless, in practice, the courts of Indonesia have referred to the 
international treaties on several occasions.576  
In the Abdurrahman Wahid Case577 Article 6 of the 2003 Election Law was challenged; 
required that candidates should be ‘physically and mentally able to perform their duties and 
obligations as the President and Vice-President’.578 The applicant argued that this clause is 
discriminatory according to Article 27(1) of the Indonesian Constitution579 and Article 25 of 
the ICCPR.580 In the final verdict the Supreme Court referred to Article 21(1) of the UDHR581 
and opined that although the doctrines of the UHDR are universally recognised, the Indonesian 
legal system ensures the same safeguards under the domestic law. In the words of the Court: 
Considering that the principles as set out in Article 21 of the Universal Declaration of Human Rights is 
already referred to general principles which are accepted by the international community and that 
Indonesia is part of the international community also implicitly recognizes the enactment of those 
principles, as contained in the preamble to paragraph IV, and explicitly expressed in chapter X with 
article 27 paragraph (1) and section 28 D paragraph (3) of the Constitution of the Republic of Indonesia 
in 1945.582 
Further, in the Health Law Case, the Constitutional Court considered the UDHR, ICCPR and 
ICESCR and held that according to Article 28I (1) of the Constitution: 
The rights to life, freedom from torture, freedom of thought and conscience, freedom of religion, freedom 
from enslavement, recognition as a person before the law, and the right not to be tried under a law with 
retrospective effect are all human rights that cannot be limited under any circumstances.583 
 
                                                 
576 Hikmahanto Juwana and Anbar Jayadi, ‘Indonesia’ in Simon Chesterman, Hisashi Owada, and Ben Saul 
(eds), The Oxford Handbook of International Law in Asia and the Pacific (Oxford University Press, 2019) 386, 
395-96.  
577 Abdurrahman Wahid Case, Constitutional Court No. 008/PUU-II/2004.  
578 Indonesia, Law No. 23 of 2003 (The General Election of the President and Vice President).  
579 Article 27(1) of the Constitution of Indonesia states that: ‘All citizens shall be equal before the law and the 
government and shall be required to respect the law and the government, with no exceptions.’ 
580 Article 25 of ICCPR provides: ‘Every citizen shall have the right and the opportunity, without any of the 
distinctions … and without unreasonable restrictions: (a) To take part in the conduct of public affairs, directly or 
through freely chosen representatives; (b) To vote and to be elected at genuine periodic elections which shall be 
by universal and equal suffrage.’ 
581 Article 21 of UHDR states: ‘(1) Everyone has the right to take part in the government of his country, directly 
or through freely chosen representatives. (2) Everyone has the right of equal access to public service in his 
country.’ 
582 Abdurrahman Wahid Case, Constitutional Court No. 008/PUU-II/2004, 27.  
583 Health Law Case, Constitutional Court No. 19/PUU-VIII-2010. 
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In this context, the Landslide Case (Dedi v Perhutani) 584 is the most famous in relation to the 
application of international law. The case was related to the government’s liability for 
environmental damages, where the District Court of Indonesia found that while there was 
uncertainty in finding the exact amount of loss, it could rely on the ‘Precautionary Principle’ 
of the Rio Declaration to determine damages for the decision. The government appealed against 
the decision to the Supreme Court on the ground that the District Court judgment should be set 
aside as Indonesia did not ratify the Rio Declaration into its domestic law. The Supreme Court 
rejected the decision of the District Court and ruled that although the judges of the lower court 
did not erroneously apply the rules of international law, the present case could be settled under 
the civil law of Indonesia, and thus international law was irrelevant in the present case. But the 
Supreme Court also opined that ‘National judges can use rules of international law if they view 
it as jus cogens’.585  
 
The judgment in the Landslide Case referred to the Law of Judicial Review of Indonesia.586 
The Preamble of the Act proclaims that ‘the power of Justice, according to the Constitution of 
the Republic of Indonesia in 1945, is an independent authority that is exercised by the Supreme 
Court … to uphold justice for the law and justice’. In this connection, Article 10(1) of the 
Judicial Review Act is most significant. Article 10(1) of the Act asserts that ‘the courts are 
prohibited from refusing to inspect, judge, and disconnect a lawsuit filed on the ground that 
there is no law or law is less clear, rather is obliged to check and put on trial’. The provision 
indicates that if there is a gap in Indonesian law, a court can rely on the international law to fill 
up ‘a legal vacuum’.587 In practical terms, the provision of the Judicial Review Act particularly 
empowers judges either to make a law or to apply customary international law, if required.588 
 
While the Supreme Court, on several occasions, has referred to international human rights 
instruments, there is no clear procedure for the application of international law in Indonesia. 
The courts have always delivered judgments based on the domestic laws of Indonesia, which 
indicates that Indonesia is a ‘dualist’ country. As a result international law has no effect in 
                                                 
584 Dedi v Perhutani, 1794K/PDT/2004 (Supreme Court of Indonesia, 22 January 2007) (Landslide Case).  
585 Ibid 84.  
586 Indonesia, Law No. 48 of 2009, Law of Judicial Review.  
587 Butt, ‘The Position of International Law Within the Indonesian Legal System’ (n 571) 14.  
588 Simon Butt, ‘Indonesia’ in Fulvio Maria Palombino (eds), Duelling for Supremacy:  
International Law vs National Fundamental Principles (Cambridge University Press, 2019) 147, 165. 
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Indonesia,589 and consequently, turning back the Rohingya refugee boats to sea by Indonesia 
remains an unchallenged action. 
Nevertheless, as a final point, this study argues that under customary international law, 
Indonesia is under obligation to provide protection to the refugees, for the following reasons: 
(1) Indonesia is a party to the major international human rights instruments including the 
international maritime laws; (2) human rights are guaranteed under the Constitution, and have 
been referred to by the highest court in its judgments on many occasions; (3) Article 10(1) of 
the Judicial Review Act hints at customary law; (4) there is a long history of Indonesia 
respecting the non-refoulement principle on humanitarian grounds.   
In summary, Bangladesh, Thailand, Malaysia and Indonesia are non-parties to the 1951 
Refugee Convention, and there is no domestic refugee law in these states. Nonetheless, all the 
states are hosts of refugees, including boat refugees who arrive by sea. 
In Bangladesh, the refugee issue is considered under the Passport Act 1920 and Foreigners Act 
1946 under which the entry of non-citizens and refugees is strictly controlled and detention is 
a common practice for violation of the laws. At the moment Bangladesh provides shelter to 
around one million Rohingya refugees despite its limited resources. In the past Bangladesh also 
provided shelter to refugees. These practices suggest that Bangladesh is generous towards 
refugee protection. Under the Territorial Waters and Maritime Zones Act 1974 and Coast 
Guard Act 1991 Bangladesh stringently secures its territorial zones, but as a party to the 
UNCLOS III, SAR and SOLAS Conventions, Bangladesh has an obligation to save and assist 
the boat refugees under international commitments. Furthermore, the National Strategy policy 
regarding refugees also suggests that Bangladesh is concerned about the refugee issue. 
In Thailand, the Immigration Act 1979 and Nationality Act 1965 are the main laws for dealing 
with refugee and immigration issues, with authorised officers enjoying vast powers of decision 
making on entry and refusal including detention. But Thailand has had a long history in refugee 
protection. During the Indochinese Refugee Crisis Thailand provided shelter to thousands of 
boat refugees under administrative decision. Even now, thousands of refugees are living in 
different camps in Thailand, although many refugees are also living in detention camps by the 
                                                 
589 Butt, ‘The Position of International Law Within the Indonesian Legal System’ (n 571) 27-28; Juwana and 
Jayadi (n 576) 404-405; Eddy Pratomo and R Benny Riyanto, ‘The Legal Status of Treaty/international 
Agreement and Ratification in the Indonesian Practice Within the Framework of the Development of the 




name of illegal immigrant and alien. Rights of refugees are very limited there. However, 
Thailand adopted Cabinet Resolution 10/01 and the MOU of 2019 to ensure rights of genuine 
refugees and to consider alternative measures of detention. Although as a coastal state Thailand 
strictly controls its long maritime zones through various maritime laws, during the Bay of 
Bengal and Andaman Crisis of 2015 Thailand demonstrated its humanitarian commitment to 
the Rohingya boat refugees. Moreover, under UNCLOS III Thailand is also under an obligation 
to assist the boat people. 
In Malaysia the Immigration Act 1959/63 and the Malaysian Passport Act 1966 are the major 
acts for dealing with refugees where arrest, detention and deportation are common practices. 
Nevertheless, Malaysia has a long tradition of refugee protection. At the moment around 
200,000 of refugees are living there under ad hoc decisions. However, according to the Circular 
Note of 2005, if a refugee is registered under the UNHCR and holds the ID card then he/she is 
free from arrest and detention. Malaysia also has a vast coastline that is protected specially 
under the Malaysian Territorial Sea Act 2012 and Malaysian Maritime Enforcement Agency 
Act 2004. On the other hand, during the Bay of Bengal and Andaman Sea refugee boat crisis 
of 2015 Malaysia showed its humanitarian kindness to the Rohingya refugees and provided 
them with temporary shelter. 
In Indonesia, the Immigration Act 2011 deals with the refugee issue. Although Indonesia has a 
long history in refugee protection, decision making is done on an ad hoc basis. However, 
Indonesia adopted the Human Rights Law 1999 which ensures that ‘Everyone has the right to 
seek and receive political asylum from another country’ (Article 28). This is a positive step 
towards a commitment on refugee protection. In 2016 a Presidential Regulation was adopted 
under which non-refoulement of refugees was ensured. Indonesia is the largest archipelagic 
state in the world, with the largest numbers of islands and maritime zones. To ensure its vast 
territorial seas, Indonesia has adopted numerous domestic maritime laws and treaties with other 
regional states. However, during the Indochinese boat refugee crisis and the Bay of Bengal and 
Andaman Rohingya boat refugee crisis Indonesia showed softness towards the boat refugees 
on humanitarian grounds. As a party to the UNCLOS III, SAR and SOLAS Conventions - 
Indonesia also owes an obligation towards boat refugees.  
Moreover, in the landmark decision of RMMRU v Government of Bangladesh, the Bangladesh 
High Court ruled that even though Bangladesh is not a party to the 1951 Refugee Convention, 
under customary international law Bangladesh is bound to protect refugees and should respect 
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non-refoulement principle of the 1951 Refugee Convention. In Sagong Bin Tasi v Kerajaan 
Negeri Selangor the Malaysian High Court held that Malaysia is under an obligation to respect 
customary international law to ensure human rights. Similarly, in Landslide Case the Supreme 
Court of Indonesia held that courts of Indonesia can rely on the rules of international law if 
they are jus cogens. In Thailand s 34 of the Civil Procedure states that the courts of Thailand 
can practice ‘the general principles of international law’ if no remedy is available in its 
domestic law.  
Before the 2015’s Bay of Bengal and Andaman Sea’s boat refugee crisis, the South East Asian 
coastal States and the media had not focused significantly on the problem of boat refugees. 
After the 2015 crisis,  the States of the region further tightened  maritime security at their 
territorial zones.590  Again in 2020, on several occasions the South East Asian States pushed  
Rohingya refugee boats back to  sea, contending that they were responsible for protecting their 
territories.591  In fact, according to Article 3(1) of the Territorial Sea Act 2012, Malaysia has 
sovereignty to control its territorial sea up to 12 miles. Bangladesh can suspend the right of 
innocent passage under Article 3(6) of the Territorial Waters and Maritime Zones Act 1974 for 
security reasons. The Indonesian government can also control the right of innocent passage for 
security reason under Article 14(1) of the Rights and Obligations of Foreign Vessels in Making 
an Innocent Passage through Indonesian Waters (Government Regulation No. 36 of 2002). 
Thailand is also allowed to control its territorial sea under the Royal Proclamation (Royal 
Proclamation of 6 October 1966 Establishing the Breadth of Territorial Waters). While there 
is no refugee protection mechanism in the region, the States are concerned to secure their 
territorial sea zones, so the rights of boat refugees are problematic and uncertain.  
As already noted, even though all the States of South East Asia are parties to the international 
law of the sea including international human rights treaties, the treaties have no direct effect 
on South East Asian States; the treaty needs domestic incorporation. And so, on the one hand, 
                                                 
590 Lyle J. Morris, ‘Blunt Defenders of Sovereignty - The Rise of Coast Guards in East and Southeast Asia’ 
(2017) 70(2) Naval War College Review 75; Prashant Parameswaran, ‘Managing the Rise of Southeast Asia’s 
Coast Guards’ (Wilson Centre, Washington, online, 14 February 2019) <https://www.wilsoncenter.org/ 
publication/managing-the-rise-southeast-asias-coast-guards>.  
591 Rebecca Ratcliffe, ‘Hundreds of Rohingya Refugees Stuck at Sea, Say Rights Groups: Malaysia and 
Thailand Asked To Urgently Help People On As Many As Five Boats’, The Guardian (online, 18 April 2020) 
<https://www.theguardian.com/global/2020/apr/17/malaysia-and-thailand-urged-to-help-stranded-rohingya-
refugees>; Faisal Mahmud, ‘Rohingya Stranded At Sea, Bangladesh Says Not Its Responsibility’, Al Jazeera 
(online, 25 April 2020) <https://www.aljazeera.com/news/2020/4/25/rohingya-stranded-at-sea-bangladesh-says-
not-its-responsibility>; Human Rights Watch, ‘Malaysia/Thailand: Allow Rohingya Refugees Ashore End 




refugee law is absent in the region, while on the other hand, international law has no direct 
application to the States. In this legal vacuum, a strict application of maritime law creates 




South East Asian states did not sign the 1951 Refugee Convention and the 1967 Protocol due 
to their ‘Eurocentric’ origin. Moreover, international refugee law deals with ‘individual’ 
refugee applications; but the situation is different in South East Asia, where states of the region 
face mass/group arrival of refugees. Since there is no refugee law or effective human rights 
mechanism in the region, refugee protection is a challenging issue in South East Asia. 
Bangladesh, Thailand, Malaysia and Indonesia are the major refugee-receiving states in the 
region. Refugee matters are considered in these states under immigration law and as a 
consequence refugees are treated as aliens and illegal people; and the future of refugees 
depends on ad hoc policy which changes constantly, where the States determined to suppress 
refugees’ interests in the name of national security; as a consequence, refugees are sent to 
detention centres on a regular basis.  
 
Additionally, all the states are coastal states in South East Asia and are connected by sea. As 
this study has shown, there is no legal commitment or framework to protect the refugees in the 
region. Moreover, to secure the maritime zones, especially against boat refugees and 
unauthorised migrants, Bangladesh, Thailand, Malaysia and Indonesia have adopted strict 
maritime laws and established strong coastguard agencies to seal their territorial seas, with 
push back and interception of refugee boats at sea common practices in South East Asia. All 
these factors make the ‘boat refugee issue’ a particular challenging subject in the region. 
Human rights violation and poverty are also cross-cutting issues in the region. The mixed 
migration maritime movement also creates a challenge for refugee protection, with genuine 
refugee claims overlooked because of lack of procedure. Indonesia is an archipelagic State, and 
Malaysia is a peninsula State; due to their unique characters, Indonesia and Malaysia have 
established strong maritime protection regimes to protect their national interest. This poses an 
additional challenge for boat refugees researching target destinations.  
 
Even though a comprehensive refugee protection regime is absent in South East Asia, this study 
has shown that states of the region have developed their own ways of refugee protection. On 
many occasions, at first the states would refuse refugee boats and turn them back to sea, but 
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later on, they fulfilled their humanitarian obligations and provided shelter to the refugees, even 
if as temporary basis. Temporary shelter to Vietnam boat refugees in the 1980s and the 2015 
Bay of Bengal and Andaman Sea boat refugee crisis are examples of humanitarian 
consideration in this region. In addition, various attempts and commitments (for example, the 
Bali Forum, the special regional meeting of South East Asian states on the 2015 boat refugee 
crisis and bilateral agreements) indicates that states of the region are interested to find out a 
durable and burden-sharing solution for refugees, particularly for boat refugee.  
 
This study suggests that while South East Asian States have signed in the major human rights 
treaties and international maritime conventions, these also puts them under an obligation to 
provide protection to boat refugees. Specifically, all the states of the region are signatories to 
the UNCLOS III, under which Article 98(1) provides that ‘Every State shall involve the master 
of a ship to render assistance to any person found at sea in danger’; and Article 98(2) provides 
that every coastal State shall promote and establishment adequate and effective search and 
rescue service. Accordingly, this study contends that the States of the region are under 
obligations of law of the sea and international human rights treaties to protect boat refugees.  
 
However, this study submits that there are still gaps in and challenges posed by the refugee 
protection regime. Therefore, the next chapter (Chapter 5) evaluates the present international 





EVALUATION OF INTERCEPTION OF REFUGEES AT SEA AND 





This chapter is concerned with research question 4 of this thesis. It also addresses research 
questions 1, 2 and 3. Although the three research questions were dealt with in the previous 
chapters, however, this chapter scrutinises all the research questions in more critical ways.  
Rohingya refugees are Muslim people of Myanmar’s Rakhine State, which is located on the 
western coast of Myanmar and along the coast of the Bay of Bengal of Bangladesh.1 The 
Rohingya ethnic people became stateless due to Myanmar’s Citizenship Law, and have no legal 
status. As a consequence they face torture and discrimination by Myanmar government and its 
security forces on a regular basis; for this reason they attempt to escape from persecution.2 Due 
to their geographical location, the Rohingya people travel by boats to neighbouring coastal 
states; but they are intercepted and turned back to sea by the states of the region, particularly 
Thailand, Malaysia, Indonesia and also Bangladesh.3 In this background, the aim of this chapter 
is to determine whether the current refugee protection regime (international, regional and 
national) is sufficient enough to protect the boat refugees of South East Asia.  
Based on research, this chapter addresses the gaps, challenges and opportunities in the existing 
refugee protection regime in the context of the national, regional and international levels 
focusing on boat refugees in South East Asia.  
5.2. International Refugee Law  
5.2.1. Gaps in the 1951 Refugee Convention  
 
The 1951 Refugee Convention is a binding international instrument which is accepted by 148 
States of the world.4 This is a positive sign that the State parties to the Convention are 
                                                 
1 See Map of Naf River between Bangladesh and Myanmar (Burma) (Map No. 5).  
2 Discussed in Chapters 1 and 4 of this thesis.  
3 Chapter 1 and Chapter 4 of this thesis.  




concerned about refugee issues and are committed to protect them. In particular, Article 31 of 
the Refugee Convention ensures a right of illegal entry and Article 33 ensures prohibition of 
expulsion or return (non-refoulement).5 However, there are still gaps and challenges in refugee 
protection. Chapter 2 of this thesis discussed international refugee laws6 and focused on the 
limitations and challenges of the protection regime including the fact that there is no burden-
sharing system and no unified refugee determination procedure.7 This chapter further addresses 
the shortcomings and challenges of the 1951 Refugee Convention which were revealed after 
the investigation in Chapters 3 and 4.  
Article 1A(2) of the 1951 Convention defines the term ‘refugee’. As per the definition, five 
criteria must be fulfilled to be a refugee: (i) outside of the country of nationality or former 
habitual residence; (ii) well-founded fear; (iii) persecution; (iv) any of the five Conventional 
grounds of persecution (race, religion, nationality, membership of a particular social group, or 
political opinion); (v) thus, unable to return to the former habitual residence; it is on these 
grounds that a person, and as a result applies for refugee protection from other state.8 However, 
international refugee law does not define ‘persecution’, and nor is there a universal definition 
of the term.9  
According to its title, the 1951 Refugee Convention is a Convention Relating to the Status of 
Refugees; –this suggests that not every refugee applicant will enjoy the benefit of the Refugee 
Convention. It is a ‘state centred’ treaty, whereby a state ensures refugee protection as per its 
law and policy.10 Therefore, state discretion and policy are always privileged in the 
determination of refugee status. As a result, many State parties to the Convention uses various 
techniques to deter refugees and avoid the non-refoulement principle – they adopt interception 
policies, interdiction policies and turn-back policies, such as Operation Sovereign Borders, safe 
                                                 
5 See sections 2.2.1., 2.3. and 2.3.1. in Chapter 2 this thesis.  
6 Chapter 2 examines the 1951 Convention, 1967 Protocol, Declaration of Territorial Asylum 1967 and 
Agreement Relating to Refugee Seamen 1957.  
7 Section 2.2.1. in Chapter 2 of this thesis.  
8 UNHCR, Key Messages: Who is a Refugee, Protection Training Manual for European Border and Entry 
Officials (Session 3, Annex 2) (Web Page, 1 April 2011) <https://www.unhcr.org/4d944d089 html>.  
9 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status and Guidelines on 
International Protection: Under the 1951 Convention and the 1967 Protocol Relating to the Status of Refugees 
(HCR/1P/4/ENG/REV. 4, Reissued, Geneva, February 2019) <https://www.unhcr.org/en-au/publications/ 
legal/5ddfcdc47/handbook-procedures-criteria-determining-refugee-status-under-1951-convention html> 
 [51] (UNHCR, Handbook).  
10 Guy S. Goodwin-Gill, ‘The International Law of Refugee Protection’ in Elena Fiddian-Qasmiyeh, Gil 
Loescher, Katy Long and Nando Sigona (eds), The Oxford Handbook of Refugee and Forced Migration Studies 
(Oxford University Press, 2014) 51-56. 
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third-country policy and regional arrangements.11 There is no international refugee court to act 
as a final adjudicator or to monitor the application of refugee law, and thus there is no uniform 
practice of the Refugee Convention.12 Goodwin-Gill notes that a ‘monitoring system’ is absent 
in the current refugee protection regime.13  
Moreover, in the absence of a refugee law-monitoring body, states are interpreting the 
Convention from a narrow point of view; they are differentiating between legal presence and 
physical presence and using this to refuse the disembarkation of refugee boats.14 Similarly, 
non-signatories states to the 1951 Refugee Convention are ignoring their customary obligation 
to refugees by turning back refugee boats to sea – for example, the states of South East Asia.15 
These practices indicates gaps in existing international refugee law. The Executive Committee 
of the United Nations High Commissioner for Refugees (ExCom), the UN General Assembly, 
the International Maritime Organization (IMO) and other international bodies have adopted 
several guidelines to minimise the inadequacy of the existing protection regime, particularly in 
relation to boat refugees; however, these guidelines have no binding effect.16 Another concern 
is that Article 38 of the 1951 Refugee Convention provides that if there is any dispute about 
application of the Convention which cannot be settled by the parties, then it shall be referred 
to the International Court of Justice.17 However, up to the present, this provision has not been 
applied.18 Moreover, the Convention only addresses the question of refugee status; it does not 
provide any solution of the refugee problem.19 Thus, Volker Türk and Rebecca Dowd comment 
that there are ‘a number of critical gaps or shortcomings in the existing international refugee 
protection regime’.20 This study also analysed the gap in the protection of boat refugees more 
                                                 
11 Examples are Australia and United States, discussed in Chapter 3 of the thesis. The practices of South East 
Asia countries regarding boat refugees are discussed in Chapter 4 of this thesis.  
12 Jane McAdam, ‘Interpretation of the 1951 Refugee Convention’ in Andreas Zimmermann (ed), The 1951 
Convention Relating to the Status of the Refugees and its 1967 Protocol: A Commentary (Oxford University 
Press, 2011) 75, 77.  
13 Guy S. Goodwin-Gill, ‘The Search for the One, True Meaning …’ in Guy S. Goodwin-Gill and Hélène 
Lambert (eds), The Limits of Transnational Law: Refugee Law, Policy, Harmonization and Judicial Dialogue in 
the European Union (Cambridge University Press, 2010) 204, 207.  
14 Sale Case of United States and Tampa Case of Australia. Discussed in Chapter 3 of the thesis. 
15 Chapter 4 of this thesis.  
16 See section 2.5. in Chapter 2 of this thesis.  
17 Article 38 of the 1951 Refugee Convention provides: ‘Any dispute between parties to this Convention relating 
to its interpretation or application, which cannot be settled by other means, shall be referred to the International 
Court of Justice at the request of any one of the parties to the dispute.’ 
18 Corinne Lewis, UNHCR and International Refugee Law: From Treaties to Innovation (Routledge, 2012) 96. 
19 Erika Feller, ‘Evolution of International Refugee Protection’ (2001) 5 Washington University Journal of Law 
and Policy 129, 131. 
20 Volker Türk and Rebecca Dowd, ‘Protection Gaps’ in Elena Fiddian-Qasmiyeh, Gil Loescher, Katy Long, 
and Nando Sigona (eds), The Oxford Handbook of Refugee and Forced Migration Studies (Oxford University 
Press, 2014) 279.  
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critical ways in Chapters 2, 3 and 4 of this thesis.   
 
5.2.2. Statelessness and the 1951 Refugee Convention 
 
Rohingya refugees are effectively stateless persons. Their nationality was stripped away by 
the 1982 Citizenship Act of Myanmar (Burma). When they try to escape from persecution and 
travel by sea, their boats are turned back by the neighbouring states, especially Thailand, 
Malaysia and Indonesia.21 The main legal issue that has arisen in this context is whether the 
non-refoulement principle of the 1951 Refugee Convention is applicable to stateless refugees.  
This is the definition of refugee of Article 1A(2) of the 1951 Refugee Convention:  
 a refugee is a person who owing to well-founded fear of being persecuted for reasons 
of race, religion, nationality, membership of a particular social group or political 
opinion, is outside the country of his nationality and is unable or, owing to such fear, 
is unwilling to avail himself of the protection of that country;  
 
 or in the case of a stateless refugee, who, not having a nationality and being outside the 
country of his former habitual residence as a result of such events, is unable or, owing 
to such events, is unable or, owing to such fear, is unwilling to return to it.  
 
The UNHCR notes that the phrase ‘is outside the country of his nationality’ of the definition is 
concerning with the individuals who have a nationality, which is a different situation from 
stateless persons as the majority of refugees hold the nationality of their country of origin.22 
The UNHCR also contends that the phrase ‘not having a nationality … unwilling to return’ 
refers to stateless refugees.23 The UNHCR Handbook on Procedures and Criteria for 
Determining Refugee Status further notes on the definition of refugee: 
In the case of stateless refugees, the ‘country of nationality’ is replaced by ‘the country of his former 
habitual residence’, and the expression ‘unwilling to avail himself of the protection ...’ is replaced by 
the words ‘unwilling to return to it’24… [However] It will be noted that not all stateless persons are 
refugees. They must be outside the country of their former habitual residence for the reasons indicated 
in the definition. Where these reasons do not exist, the stateless person is not a refugee.25… 
                                                 
21 This issue was discussed first in Chapter 1 and in more detail in Chapter 4.  
22 UNHCR, Handbook (n 9) [87].  
23 Ibid [101].  
24 Ibid [101].  
25 Ibid [102].  
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International protection cannot come into play as long as a person is within the territorial jurisdiction of 
his home country.26 
 
Accordingly, even though the 1951 Refugee Convention clearly expresses distinct features for 
refugees and stateless refugees, stateless persons and refugees are both protected under the 
Convention.  
Therefore, it is irrelevant – whether a refugee is stateless or not. Refugees may be stateless 
persons or not. In fact, ‘statelessness’ is a pure legal concept; it indicates lack of nationality; 
and ‘refugee’ status illustrates lack of diplomatic protection because of persecution. Paul Weis 
commented that from the legal point of view, the important feature of the 1951 Convention is 
that its provisions are equally applicable to stateless and to unprotected refugees.27 The 
Preamble of the 1954 Convention Relating to the Status of Stateless Persons also supports that 
‘stateless persons who are also refugees are covered by the Convention relating to the Status 
of Refugees’.28 
Goodwin-Gill and McAdam maintain that as per the definitions, although there are two 
different conditions – refugee and stateless – there is no substantial difference between stateless 
and other refugees under the 1951 Convention in terms of international protection. The 
Convention is aimed at providing protection to both classes of people; therefore, it is irrelevant 
whether the applicant is stateless or a refugee.29 A stateless person could be a refugee by 
establishing a well-founded fear of persecution in his formal habitual residence with support 
of evidence that he/she is unable to return due to persecution.30 The UNHCR also suggests that 
the prohibition of refoulement to a situation of persecution not only applies in respect of return 
to the country of origin but also to stateless person.31 James Hathaway also suggests that the 
drafters of the Refugee Convention considered the stateless person as being from a ‘country of 
former habitual residence’ and argues that ‘where a stateless person had a national home to 
which she cannot return owing to risk of being persecuted there, refugee status is the 
                                                 
26 Ibid [88].  
27 Paul Weis, ‘Legal Aspects of the Convention of 25 July 1951 Relating to the Status of Refugees’ (1953) 30 
British Yearbook of International Law 475, 480. 
28 Convention Relating to the Status of Stateless Persons, 28 September 1954, United Nations, Treaty Series, 
Vol. 360, 117, entry into force on 6 June 1960.  
29 Guy S. Goodwin-Gill and Jane McAdam, The Refugee in International Law (Oxford University Press, 3rd ed, 
2007) 67-70.  
30 Guy S. Goodwin-Gill, ‘Stateless Persons and Protection under the 1951 Convention: or Refugees, Beware of 
Academic Error!’ (paper presented at a colloquium on ‘Les récents développements en droit de l’immigration’, 
Quebec, 22 January 1993, 13-14 <http://repository.forcedmigration.org/pdf/?pid=fmo:979>.  
31 UHNCR, Advisory Opinion on the Extraterritorial Application of Non-Refoulement Obligations under the 
1951 Convention Relating to the Status of Refugees and its 1967 Protocol 3 [7].  
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appropriate international response’.32 Hathaway further contends that if stateless persons 
satisfy the condition of refugee definition as per the Convention,33 in that situation they would 
be both statelessness and refugees, and consequently are entitled to apply under 1951 Refugee 
Convention and 1954 Stateless Convention.34 
Therefore, after analysing the 1951 Refugee Convention and 1954 Stateless Convention, the 
UNHCR’s views and literature, this study suggests that international refugee law as well as the 
non-refoulement principle is equally applicable to refugees and stateless people, because 
according to the refugee definition if a person does not have a nationality and is outside his/her 
former habitual residence and unable or unwilling to return there due to fear then he/she is 
eligible to get international protection. Thus, stateless Rohingya refugees, whose habitual 
residence was Myanmar, and who left the country due to persecution are and unable to return 
there because of persecution, should receive protection under the theory of international 
refugee law.  
 
5.2.3. Uncertainty in Respect of Entry by Boat  
 
As a general rule, travel documents and visas are essential requirements for travelling aboard. 
However, in the case of a refugee, the scenario is different. A refugee wants to escape from 
persecution on an immediate basis; thus for travelling abroad, under international refugee law, 
he/she does not need any travel document. As in many situations, it is very difficult for a 
refugee to obtain a travel document or passport from their country of nationality or their former 
habitual residence.35 Further, visa requirement criteria may also create challenges to 
international refugee protection. Many states may not be interested in allowing a refugee into 
their territory if a visa condition is an essential requirement for a refugee and asylum seeker. 
The drafters of the Refugee Convention took a step to ensure refugee protection in these 
circumstances by incorporating Article 31 in the Convention.36  
Article 31(1) guarantees non-imposition of penalties, on account of illegal entry of refugees 
                                                 
32 James Hathaway and Michelle Foster, The Law of Refugee Status (Cambridge University Press, 2nd ed) 75. 
33 Article 1(A)(2) of the 1951 Refugee Convention states: ‘or who, not having a nationality and being outside 
the country of his former habitual residence as a result of such events, is unable or, owing to such fear, is 
unwilling to return to it’. 
34 Hathaway and Foster, The Law of Refugee Status (n 32) 66.  
35 For example, the Rohingya ethnic group of Myanmar are excluded from the new citizenship law (1982 
Citizenship Law); as a consequence, they become stateless and refugees. Accordingly, it is extremely difficult 
for them to obtain passport from the Myanmar government. Chapters 1 and 4 of this thesis discussed the 1982 
Citizenship Law of Myanmar.  
36 Discussed in sections 2.2.1., 2.3. and 2.3.1. in Chapter 2 of this thesis.  
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who come directly from a territory where their life or freedom was threatened. The safeguard 
of Article 31 is applicable to all applicants, even if someone presents a false document.37 Article 
31(2) further provides that the contracting states shall not apply restrictions on the movements 
of refugees other than is ‘necessary’.38 On the other hand, Article 26 states that contracting 
states are to ensure freedom of movement of refugees within their territory.39 Therefore, Article 
31(2) must be read with Article 26. Article 26 affirms freedom of movement to refugees who 
are already ‘lawfully’ in a state’s territory. But Article 31(2) imposes restrictions on the 
movement of refugees if necessary, or ‘until their status in the country is regularized or they 
obtain admission into another country’. 
Thus, if a refugee illegally enters or is present within a territory of a Contracting State, the  
State party to the Convention has a duty to protect the refugee because the State has agreed to 
honour the rights under the 1951 Convention – ‘no more, and no less’.40 Moreover, there is no 
express or implied provision in the Refugee Convention regarding ‘legal admission’ criteria to 
be a refugee.41 Accordingly, Article 31 indicates ‘a central aim of the Convention’, where non-
penalty is the main purpose of the 1951 Refugee Convention.42 
Notwithstanding, some ambiguities exist in the text of Article 31. Article 31 states that ‘The 
Contracting States shall not impose penalties’. But the term ‘penalties’ is unclear in the Article. 
Whether it is a criminal sanction or administrative detention is not mentioned in the 1951 
Refugee Convention.43  
The Executive Committee of the UNHCR (ExCom) clarified that detention of asylum seekers 
is undesirable and must be avoided on every occasion.44 Further, in 2003 ExCom confirmed 
                                                 
37 Goodwin-Gill and McAdam, The Refugee in International Law (n 29) 265.  
38 Article 32(2) of the 1951 Convention states: ‘The Contracting States shall not apply to the movements of such 
refugees restrictions other than those which are necessary and such restrictions shall only be applied until their 
status in the country is regularized or they obtain admission into another country. The Contracting States shall 
allow such refugees a reasonable period and all the necessary facilities to obtain admission into another 
country.’ 
39Article 26 of the 1951 Convention states: ‘Each Contracting State shall accord to refugees lawfully in its 
territory the right to choose their place of residence to move freely within its territory, subject to any regulations 
applicable to aliens generally in the same circumstances.’ 
40 Hathaway and Foster, The Law of Refugee Status (n 32) 30.  
41 Ibid 28.  
42 Dr Cathryn Costello (with Yulia Ioffe and Teresa Büchsel), ‘Article 31 of the 1951 Convention Relating to 
the Status of Refugees’. Legal and Protection Policy Research Series, Division of International Protection’ 
(UNHCR, PPLA/2017/01, July 2017) 1, 5 <www.refworld.org/pdfid/59ad55c24.pdf>. 
43 Guy Goodwin-Gill, ‘Article 31 of the 1951 Convention Relating to the Status of Refugees: Non-Penalization, 
Detention, and Protection’ in Erika Feller, Volker Türk and Frances Nicholson (eds), Refugee Protection in 
International Law: UNHCR’s Global Consultations on International Protection (Cambridge University Press, 
2003) 186, 194. 
44 ExCom Conclusion No. 85 (XLIX), para (ee) – Conclusion on International Protection (1998).  
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that intercepted asylum seekers and refugees must not be liable to criminal prosecution under 
the Protocol Against the Smuggling of Migrants by Land, Sea or Air.45 ExCom also contended 
that governments should follow liberal practices in granting refugee status at least temporarily 
to those ‘who have come directly to their territory’.46 However, Goodwin-Gill suggests that 
detention of asylum seekers is only applicable if it is necessary, particularly when a situation 
involves ‘threats to security or a great or sudden influx’.47 
The question is whether the right under Article 31 (right of unlawfully entry) is applicable in 
extraterritorial cases. In the other words, whether a boat refugee who is coming by sea can 
claim this safeguard. Alternatively, can a state deploy its coastguard at sea and turn back a 
refugee boat due to unlawful entry into its territorial zone?  
This study notes that Article 31 begins: ‘The Contracting States shall not impose penalties, on 
account of their illegal entry or presence, on refugees who, coming directly from a territory 
where their life or freedom was threatened in the sense of article 1, enter or are present in their 
territory without authorization …’. There are three factors in this text: first, entry in territory; 
secondly, present in the territory; and third, without authorisation.48 In general, ‘entry’ into a 
territory means journey into a territory of a state. However, states have a sovereign right to 
control their borders; they can even carry out their border checks extraterritorially.49 Article 
31(1) also prescribes that a state party should not impose penalties on those ‘coming directly 
from a territory’. But in most cases, boat refugees do not come directly; they travel across the 
sea, and use one transit state to reach their destination country. Boat refugees even use several 
states as transit states in their journey.50 However, it is not expressly mentioned in the 1951 
Convention what would happen if a refugee does not arrive directly from the country of origin. 
Goodwin Gill argues that ‘refugees are not required to have come “directly” from their country 
of origin’.51 Nonetheless, state practice indicates that many states (e.g. Sweden, Greece and 
other including European Union countries) impose restrictions on refugees regarding ‘first 
                                                 
45 ExCom Conclusion No. 97 (LIV), para (iv) – Conclusion on Protection Safeguards in Interception Measures 
(2003).  
46 ExCom Conclusion No. 5 (XXVIII), para (d) – Asylum (1977).  
47 Goodwin-Gill, ‘Article 31 of the 1951 Convention Relating to the Status of Refugees’ (n 43) 195.  
48 Gregor Noll ‘Article 31 (Refugees Unlawfully in the Country of Refuge)’ in Andreas Zimmermann (eds), The 
1951 Convention Relating to the Status of the Refugees and its 1967 Protocol: A Commentary (OUP, 2011) 
1243, 1257-58.  
49 Costello (n 42) 23.  
50 On many occasions, Rohingya refugees arrive in Bangladesh from Myanmar; thereafter, they start their 
journey from Bangladesh either to Thailand or Malaysia by boat, and thereafter to Indonesia and beyond. This 
issue is discussed in Chapter 4 of the thesis.  
51 Goodwin-Gill, ‘Article 31 of the 1951 Convention Relating to the Status of Refugees’ (n 43) 218.  
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country of asylum’; that is – if refugees do not arrive directly from the country of origin, then 
the refugee application will be rejected.52 In this context, Morten Kjaerum argues that under 
Article 31, a state enjoys it sovereignty rights to reject an asylum seeker, if he/she does not 
come directly from its country of origin.53 In this situation Morten Kjaerum further claims that: 
The concept of country of first asylum has been regulated in national law. Internationally, however, there 
is no common understanding or acceptance of the concept, and its promotion has been especially difficult 
in situations where one State faces the prospect of receiving refugees from another country.
54
 
By considering the text of the Article 31 of the Refugee Convention and academic 
investigations this study suggests that the application of Article 31 creates uncertainty; in the 
absence of express and clear provision, if boat refugees arrive via transit routes then a receiving 
state has the discretion to reject the refugee boat if it has not come ‘directly from the territory 
where their life or freedom was threatened’.  
Further, Article 31(1) refers to ‘their illegal entry or presence … are present in their territory 
without authorization’. Due to the term ‘illegal entry or presence’, the application of Article 31 
beyond a state’s territory is ‘less clear’.55 It is unclear whether this clause will be applicable in 
the territorial sea or contiguous zones in the case of boat refugees. Moreover, the 1951 
Convention does not provide a right of entry into any specific nation. Article 31(1) stipulates 
‘illegal entry or presence’ which indicates limitation of extraterritorial effect.56  
Against this analysis, it is further submitted that UNCLOS III is also relevant to boat refugees. 
As per Article 3 of the Convention, every state has the right to establish the breadth of its 
territorial sea up to 12 nautical miles.57 Illegal entry of refugees may not be permitted by a 
coastal state due its sovereign rights at sea which are conferred under the United Nations 
Convention on the Law of the Sea. Therefore, it is arguable that Article 31 has no 
extraterritorial effect. Before reaching a land or territory, if a refugee boat is stopped in the 
territorial sea and turned back to sea, then there is no violation of Article 31. Thus, it is 
                                                 
52 Aliens Act (2005:716) of Sweden, Chapter 5, s 1(A); Greece: Law No. 4375 of 2016 on the Organization and 
Operation of the Asylum Service, Article 54; Dublin Regulation of European Union, Regulation (EU) No. 
604/2013 (‘Dublin III’).  
53 Morten Kjaerum, The Concept of Country of First Asylum’ (1992) 4(4) International Journal of Refugee Law 
514, 515. 
54 Ibid. 
55 Mary Crock, ‘In the Wake of the Tampa: Conflicting Visions of International Refugee Law in the 
Management of Refugee Flows’ (2003) 12(1) Pacific Rim Journal of Law and Policy 49, 77.  
56 Costello (n 42) 23-24.   
57 Section 2.4.1. in Chapter 2 of this thesis.  
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suggested that the application of Article 31 of the 1951 Refugee Convention creates uncertainty 
for boat refugees. 
5.2.4. Shortcomings in Protection of Mass Influx 
 
Rohingya refugees sail by overcrowded boat from Myanmar to the Bay of Bengal and 
Andaman Sea. They try to arrive at the neighbouring coastal states. But the refugee boats are 
pushed back to sea.58 Taking this into consideration, the question arises whether the non-
refoulement principle is applicable in mass influx cases of boat refugees.  
There is no express reference to mass influx either in the 1951 Refugee Convention or in the 
1967 Protocol.59 There is even no specific number and or period of arrival associated with a 
‘mass influx’.60 The term ‘mass influx’ is used to describe a condition when large volumes of 
asylum seekers migrate from one state to another in a specific period.61 Implementation of non-
refoulement in mass influx is considered an extraordinary circumstance.62 Mass influx is sui 
generis,  it is considered according to its own unique situation.63 As a result, the implementation 
of non-refoulement in mass influx is generally left to the discretion of the receiving state.64 
The ExCom opined that in a mass influx situation, asylum seekers who are admitted into a state 
‘should not be penalized or exposed to any unfavourable treatment solely on the ground that 
their presence in the country is considered unlawful’.65 The ExCom tried to define a mass influx 
situation. Accordingly, mass influx situations may have all or any of the following 
characteristics:  
(i) considerable numbers of people arriving over an international border; (ii) a rapid rate of arrival; (iii) 
inadequate absorption or response capacity in host States, particularly during the emergency; (iv) 
individual asylum procedures, where they exist, which are unable to deal with the assessment of such 
large numbers.66 
                                                 
58 Chapters 4 and 1.  
59 Alice Edward, ‘Temporary Protection, Derogation and The 1951 Refugee Convention’ (2012) 13(2) 
Melbourne Journal of International Law 1, 1.  
60 Ibid 9.  
61 İsmail Aksel, ‘The Enforcement of the Principle of Non-Refoulement in Cases of Mass Influx’ (2012) 1 (4) 
Law and Justice Review 179, 183.  
62 Ibid 180.  
63 Ibid 183.  
64 Ibid 184.  
65 ExCom Conclusion No. 22 (XXXII), Part II, para B 2(a) – Protection of Asylum-Seekers in Situations of 
Large-Scale Influx (1981). In para (b), ExCom further stated that large-scale influx should enjoy the 
international fundamental civil rights, in particular the Universal Declaration of Human Rights.  
66 ExCom Conclusion No. 100 (LV), para (a) – Conclusion on International Cooperation and Burden and 




The ExCom contends that in the situation of a ‘refugee without asylum country’ and ‘large-
scale influx’, ‘at least temporary refuge’ should be given.67 However, Committee also stresses 
that mass influx causes heavy burden for a state; thus, the problem cannot be resolved without 
international cooperation.68 
Kalin, Caroni and Heim suggest that the spirit of the 1951 Convention and non-refoulement 
obligation allow the refugee at least temporary protection on a territory subject to the exception 
of the exclusion clauses (Article 1F).69 There is no reason to exclude a mass influx under Article 
33. The Convention must be read from a humanitarian point of view ‘unless its application is 
clearly excluded’.70 
However, it is argued here that there is an implied limitation of mass influx under the Refugee 
Convention. If a state believes a mass influx may cause risk (threat to national security or any 
danger), then under Article 33(2) a state may take a controlling measure on refoulement. So 
entry of mass influx of refugees may be denied by a receiving state.71  
State practices towards mass influx are not encouraging. In most the cases, mass influx entry 
of refugees has been refused, both by state parties and non-state parties to the Refugee 
Convention. In the past, such as during the Indochinese Crisis, a boat person as considered a 
‘displaced person’. In the 1990s, during the Kosovo War crisis, the European states were also 
reluctant to receive the victims of ethnic cleansing.72 These were all closed due to mass refugee 
influxes: Turkey-Iraq border in 1991; Tanzania-Burundi border in 1995; Macedonia-Kosovo 
border in 1999; Afghanistan’s borders in 2000-2001 and Kenya-Somalia border in 2007. All 
                                                 
67 ExCom Conclusion No. 15 (XXX), para (f) – Refugees Without an Asylum Country (1979).  
68 ExCom Conclusion No. 22, para (IV 1) – Protection of Asylum-Seekers in Situations of Large-Scale Influx 
(1981).  
69 Walter Kalin, Martina Caroni and Lukas Heim, ‘Article 33, para 1 (Prohibition of Expulsion to Return 
(“Refoulement”)’ in Andreas Zimmermann (ed), The 1951 Convention Relating to the Status of the Refugees 
and its 1967 Protocol: A Commentary (OUP, 2011) 1379. See also Goodwin-Gill and McAdam, The Refugee in 
International Law (n 29) 335-345.  
70 Elihu Lauterpacht and Daniel Bethlehem, ‘The Scope and Content of the Principle of Non-Refoulement: 
Opinion’ in Refugee Protection in International Law: UNHCR’s Global Consultations on International 
Protection, edited by Erika Feller, Volker Türk and Frances Nicholson (Cambridge University Press, 2003) 87, 
119 [104].   
71 James Hathaway, The Rights of Refugees under International Law (Cambridge University Press, 2005) 357. 
Article 33(2) states that the benefit of non-refoulement may not be claimed by a refugee whom there are 
reasonable grounds to consider is a danger to the security of the country. 
72 Jean-François Durieux and Jane McAdam, ‘Non-Refoulement through Time: The Case for a Derogation 
Clause to the Refugee Convention in Mass Influx Emergencies’ (2004) 16(1) International Journal of Refugee 
Law 4, 6-9.  
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the states took a restrictive approach to mass influx on the grounds of national security.73  
Although the ExCom Conclusions could be an ‘important yardstick’ in the context of mass 
influxes, there is still a gap in protection under the existing legal framework,74 because, states 
are reluctant to allow mass influx of refugees which may cause threat to its national security. 
Accordingly, state practices ‘indicate an uncertain dimension to the principle of non-
refoulement’ in the situation of mass influx of refugees.75  
 
Further, according to Article 1(A)(2) of the 1951 Convention, the term ‘refugee’ shall apply to 
any person who has ‘a well-founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political opinion’. The text of the 
refugee definition is ‘individualistic’. No mention is made in relation to large groups of 
refugees. This also creates gaps in the protection regime. In this scenario the ExCom has on 
several occasions reminded the states to grant asylum in mass influx situations according to the 
international commitments.76  
 
However, it is arguable that there is no direct consideration of mass influx in the Refugee 
Convention. The Convention deals only with ‘individual’ refugee status and there is no 
universal procedure for international refugee protection. Thus, without any formal procedure, 
especially in situations of mass influx of boat refugees, the full benefit of the 1951 Refugee 
Convention is unavailable. Therefore, there is a lacuna in the refugee protection regime of mass 
influx. Without any express provision allowing entry of mass influx of refugees into a state, a 
state can deny the admission of refugees into its territory.77  
 
 
                                                 
73 Katy Long, No Entry! A Review of UNHCR’s Response to Border Closures in Situations of Mass Refugee 
Influx,UNHCR, Policy Development and Evaluation Service (PDES), PDES/2010/07, June 2010 
<https://www.unhcr.org/en-my/4c207bd59.pdf>.  
74 Durieux and Jane McAdam, ‘Non-Refoulement through Time’ (n 72), 9-18.  
75 Goodwin-Gill and McAdam, The Refugee in International Law (n 29) 336.  
76 ExCom Conclusion No. 6 (XXVIII) – Non-Refoulement (1977), para (c); ExCom Conclusion No. 79 (XLVII) 
– General (1996), para (j); ExCom Conclusion No. 81 (XLVII) – General (1997), para (i); ExCom Conclusion 
No. 82 (XLVIII) – Conclusion on Safeguarding Asylum (1997), para d(i); ExCom Conclusion No. 85 (XLIX) – 
1998, para (a); ExCom Conclusion No. 100 (LV) – Conclusion on International Cooperation and Burden and 
Responsibility Sharing in Mass Influx Situations (2004), paras (f), (g).  
77 The USA and Australia regularly intercept and turn back refugee boats as per their general policy on boat 
people. The overcrowded boats of Rohingya refugees have also been turned back to sea by South East Asian 
states. See Chapters 2, 3 and 4 discussed in details.   
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5.2.5. Shortcomings in the Extraterritorial Application of Non-Refoulement 
 
In South East Asia, refugee boats are being turned back from the territorial zones of the coastal 
states of the region to the Bay of Bengal and Andaman Sea. Therefore, it is necessary to 
examine whether the non-refoulement principle has any extraterritorial effect, or alternatively, 
whether a state has any obligation to protect a refugee from outside its territory.  
The state practices of Australia and United States clearly illustrate that they are reluctant to 
fulfil the non-refoulement obligation at sea.78 Extraterritoriality of non-refoulement is rejected 
by the courts.79 The geographic scope of Article 33 is also a debated issue.80  
The Supreme Court of the United States in Sale v Haitian Centers Council81 held that the 
Refugee Convention has no extraterritorial application. The text of the Convention does not 
prohibit any action against any alien who has not yet arrived in the territory of the expected 
state. The Court ruled that US Coast Guard’s interception on the high seas and returning of 
Haitian asylum seekers did not violate either Article 33 or the United States’ domestic laws; 
because ‘return’ in the context of ‘refoulement’ did not include actions taken on the high seas. 
Later, the House of Lords of the United Kingdom in 2004, in the Roma Case82 followed the 
decision of the Sale Case of the United States. The Court held that Article 33 has no 
extraterritorial effect and allowed the external visa checking policy of the United Kingdom, 
under which a British immigration control post was set up at Prague Airport to check the visa 
of travellers and stop the Roma asylum seekers of Czech Republic.  
 
In recent years, Australia has adopted the ‘Pacific Solution’ policy to stop migrant boats in its 
territorial waters or contiguous zone and send them to neighbouring countries. The aim of the 
policy is to control migration by sea.83 James Hathaway suggests that Australia’s policy does 
not violate the Refugee Convention as the intercepted refugees are not sent back to the 
persecution.84 The visa policy and inter-state arrangements to prevent migration also focus on 
the disadvantages/shortcomings of the principle.85 This study observes that on the one hand, 
                                                 
78 Chapter 3 of this thesis.  
79 Sale Case of USA, Tampa Case of Australia and Roma Case of UK. Details discussed in Chapter 3.  
80 Barbara Miltner, ‘Irregular Maritime Migration: Refugee Protection Issues in Rescue and Interception’ (2006) 
30(1) Fordham International Law Journal 75, 95-96.  
81 Sale v Haitian Centers Council, 509 US 155 (1993). 
82 Regina v Immigration Officer at Prague Airport and Another, Ex parte European Roma Rights Centre and 
Others [2004] UKHL 55 (Roma Case). 
83 The ‘Pacific Solution’ is discussed in the Chapter 3 of the thesis. 
84 Hathaway, The Rights of Refugees Under International Law (n 71) 664.  
85 Ibid 367.  
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the UNHCR claims that ‘the principle of non-refoulement is a cardinal principle of international 
refugee law’.86 However, on the other hand, by observing the state practices, the UNHCR 
pointed out that an ignorant tendency towards the non-refoulement principle, denial of access 
to a state, interception measures, push-back policy, rejection at frontier and disagreement on 
the non-application of non-refoulement to a state outside its national territory, not only 




During the UN Conference of the Draft Convention of Refugees, the Swiss Delegate said that 
non-refoulement would only be applicable to those who were already present in a territory. 
The view was supported by Netherland and France.88 In the discussion on non-refoulement, 
the representative of France pointed out that: 
The right of asylum rested on moral and humanitarian considerations which were freely recognized by 
receiving countries, but it had certain essential limitations. A country could not contract an 
unconditional obligation.89 
 
The drafters expressed that refoulement was likely to occur ‘at, or from within’ a state’s 
borders. As a result, the Convention ‘did not expressly prescribe extraterritorial acts’.90 
Accordingly, there are still ‘some unclear questions’ in the application of the non-refoulement 
principle.91 In particular, there is no ‘absolute protection’ of refoulement due to Article 33(2), 
which authorises a state to reject refugee application if the applicant poses ‘a danger to the 
                                                 
86 UNHCR, General Legal Considerations: Search-and-Rescue Operations involving Refugees and Migrants at 
Sea (Web site, November 2017) 1 <https://www.refworld.org/docid/5a2e9efd4 html>. 
87 UNHCR, Note on International Protection (A/AC.96/81531 August 1993) 4-6 
<https://www refworld.org/docid/3ae68d5d10.html>.  
88 In the UN Conference of the Draft Convention on the Status of Refugees, the original proposal of Article 33 
of the 1951 Refugee Convention was: ‘No Contracting State shall expel or return, in any manner whatsoever, a 
refugee to the frontiers of territories where his life or freedom would be threatened on account of his race, 
religion, nationality or political opinion’. According to the UN Conference of Plenipotentiaries on the Status of 
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meaning; it could not, however, be applied to a refugee who had not yet entered the territory of a country. The 
word “return”, used in the English text, gave that idea exactly.’ See UN Conference of Plenipotentiaries on the 
Status of Refugees and Stateless Persons, Conference of Plenipotentiaries on the Status of Refugees and 
Stateless Persons: Summary Record of the Sixteenth Meeting (23 November 1951, A/CONF.2/SR.16) 
<https://www refworld.org/docid/3ae68cdc14.html>. 
89 Ibid.  
90 Hathaway, The Rights of Refugees under International Law (n 71) 337.  
91 Tamás Molnár, ‘The Principle of Non-Refoulement under International Law: Its Inception and Evolution in a 
Nutshell’ (2016) 1(1) Corvinus Journal of International Affairs 51, 57.  
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security of the country’ where he/she applied for.92  
 
 A further point in relation to the narrow view of non-refoulement is that a coastal state has 
sovereignty over its territorial waters,93 and the rights of refugees are related to ‘territory’.94 
Moreover, it is an unclear issue of international law whether territorial waters may be treated 
as ‘territory’ stricto sensu.95 Therefore, a coastal state can put forward a justification for the 
interception of refugee boats and turning them back to the sea. 
 
It has been noted above that contracting states shall not impose penalties on refugees on account 
of their ‘illegal’ entry or presence in their territory as stated in Article 31(1). Moreover, Article 
33(1) provides that contracting states shall not expel a refugee who is ‘lawfully in their 
territory’ (expect on the grounds of national security or public order under Article 33(2)). On 
the hand, Article 33(1) provides that a contracting state shall not expel or return a refugee ‘to 
the frontiers of territories’ where his life would be threatened. Therefore, if a refugee is allowed 
to enter or be present in a territory of a contracting state (legally or illegally), then the question 
arises, what is the justification of Article 33? Why has Article 33 been included in the 1951 
Convention?? It is suggested here that Articles 31 and 32 prescribe a ‘positive approach’ to a 
state party by allowing a refugee to ‘enter or move in’ the territory. On the other hand, Article 
33 ensures safeguard against return or expulsion, but only for those who are allowed in the 
territory. It is therefore submitted that if a refugee has already entered or is present in a territory 
of a contracting state, then he/she would not be expelled or returned by ‘whatsoever’ manner 
(it could be by forceful push back or arrest) to the frontiers of territories where he/she will be 
face persecution subject to the exceptions in Article 33(2). Accordingly, only push back to sea 
does not violate the norm.  
 
                                                 
92 Ibid 58-60.  
93 Article 2 (1), UNCLOS III. It states: ‘The sovereignty of a coastal State extends, beyond its land territory and 
internal waters and, in the case of an archipelagic State, its archipelagic waters, to an adjacent belt of sea, 
described as the territorial sea.’ 
94 This issue is examined in detail in Chapter 2. See especially sections 2.3. and 2.3.1. in Chapter 2.  
95 Richard Barnes, ‘Refugee Law at Sea’ 2004 53(1) International and Comparative Law Quarterly 47, 69. See 
also L. D. M. Nelson, ‘The Patrimonial Sea’ (1973) 22(4) International and Comparative Law Quarterly 668, 
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within the public domain. If it was not within the territorial boundary when international law became settled on 




In addition, the Refugee Convention does not suggest any refugee determination procedure; 
each state decides its own ‘most appropriate’ procedure according to its constitution and 
administrative arrangement.96 In this context – the Tamil Asylum Seekers At Sea Case (2015)97 
is a great example, with the case determined under Australian law. The High Court of Australia 
held that under the Maritime Powers Act 2013 a maritime officer has authority to detain a 
person for the purpose of taking him from Australia’s contiguous zone to a place outside 
Australia. International law is not a part of domestic law unless it is clearly endorsed as national 
law. In this case, the Australian High Court did not consider the scope of international law, but 
rather relied on Australia’s domestic law.98  
 
Therefore, it is highly arguable that before entry into a territory and before any recognition as 
a refugee, if an asylum seeker or refugee is stopped by border guards (land, airport or port) as 
per national law and turned back to sea there is no violation of the non-refoulement principle.  
 
On the other side, a number of studies have tried to establish a broader meaning of non-
refoulement by considering human rights treaties and arguing for the extraterritorial application 
of non-refoulement.99 However,  in reality, ‘neither international human rights law, nor the law 
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of treaties contain any general rules on extraterritorial application’.100 In fact, refugee status is 
a special type of situation where a state party commits to provide shelter to an alien/non-citizen 
in its land by considering other factors (that included national security, sovereignty and safety). 
Moreover, the non-refoulement principle of Article 33(1) is written in a normative form which 
is only legally binding on its contracting state parties.101 In this respect, Goodwin-Gill and 
McAdam suggest that there is no accurate assessment of the 1951 Convention and ‘the views 
of commentators on the scope of Article 33 have varied’.102 As a consequence, the true meaning 
of Article 33 is unclear.103 
 
Furthermore, a refugee has the right to apply for shelter to any state, but no particular state has 
any obligation to grant refugee status. Therefore, there are some undecided situations of non-
refoulement regarding to boat refugees. International refugee law is not clear: what would be 
the situation if a refugee boat arrive in the territorial sea or if a refugee boat try to enter into the 
maritime zone of a coastal state, and the coastal state intercepted the refugee boats?104 In this 
regard, Richard Barnes observed that ‘the Refugee Convention is silent on the point and place 
at which it arises’.105 
 
The non-refoulement principle does not provide any right of entry to a refugee into the 
territorial waters of a state.106Also, the principle does not impose any restriction on a coastal 
state regarding any interception actions; thus ‘towing back’ refugee boats from territorial 
waters to the high seas does not violate the norm.107 Under UNCLOS III, the contiguous zone, 
exclusive economic zone and high sea are maritime zones; these ‘zones’ are not considered the 
‘territory’ of a nation.108  
 
In summary, it is suggested here that although the non-refoulement principle is considered the 
                                                 
100 Thomas Gammeltoft-Hansen, ‘Extraterritorial Migration Control and the reach of Human Rights’ in Vincent 
Chetail and Céline Bauloz (eds), Research Handbook on International Law and Migration (Edward Elgar 
Publishing, 2014) 113, 118.  
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cornerstone of international refugee protection, there is no express indication of extraterritorial 
application of non-refoulement in the 1951 Refugee Convention. It is further contended that 
the demand of extraterritorial application of the non-refoulement principle has only been made 
in academic circles. State practices, and the decisions of the highest courts of Australia, the 
United States and United Kingdom have ruled that non-refoulement has no extraterritorial 
effect. Application of non-refoulement in maritime zones is unclear. The non-refoulement 
principle is only applicable after a refugee is allowed to enter and stay in a territory of a state. 
The courts have also ruled that a state is not bound to follow the non-refoulement principle 
unless it is expressly adopted into its domestic law (Sale Case, United States; Tamil Asylum 
Seekers At Sea Case, Australia). Finally, non-refoulement is only applicable to the state parties 
of the Refugee Convention. A non-state party has no legal obligation under the Convention. 
Rohingya boat refugees are turned back to sea by non-state parties. This practice has remained 
unchallenged under the international law. In view of the above analysis, there is a gap in the 
existing refugee protection mechanism in relation to boat refugees.  
 
5.2.6. Non-Refoulement and Customary International Law  
 
Australia, the United States and other parts of the world intercepts and turns back refugee 
boats.109 South East Asian states also turning back the refugee boats to the sea.110 Although 
after the Hirsi Jamaa and Others judgment,111 Italy put an end to their   policy of pushing 
overcrowded irregular migrants’ boats back to Libya,112  pushing back policy still continues 
throughout the world.113 
By considering the State practices of non-refoulement, this part of the research examines 
whether the non-refoulement principle has reached the status of customary international law.  
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The UNHCR114 and some academics115 stress that non-refoulement has attained at the status of 
customary international law as around 148 states have signed either to the 1951 Refugee 
convention or the 1967 Protocol. On the other hand, this claim has been scrutinised in many 
studies.116 James Hathaway in particular has contended that the non-refoulement principle fails 
to attain the status of customary international law. One of the main arguments is that a 
universally binding norm cannot be performed only through declarations of the UNHCR. For 
a customary international law to come into being, a large number of states must demonstrate 
their obligation to a particular norm through their actions. Customary law is not simply a matter 
of words; custom can be developed only through inter-state practices which states successfully 
agree to follow through their conduct. In the case of non-refoulement, the standard of state 
practices and opinio juris are not seen yet; even though the majority of states of the world have 
acknowledged the principle of non-refoulement, its practice shows a different result.117 
Particularly, during the Indochinese Refugee Crisis of 1975 Vietnamese boat crisis the world 
observed that the non-refoulement norm was ignored and most of the South East Asian states 
and Near East states consistently refused to apply the non-refoulement principle to the refugee 
boats. 118 Therefore, this research suggests that to fill the ‘grey areas’ in the international 
refugee protection system, the non-refoulement principle has been described as customary 
international law.119  
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2(4) Journal on Migration and Human Security 329. 
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The state practices of Europe,120 the United States,121 Australia122 and Canada123 have not 
supported non-refoulement as a norm of customary international law to boat refugees.124 A 
state can refuse admission of an asylum seeker on the ground of national security (Article 33(2) 
of the Refugee Convention) and state sovereignty. Therefore, the norm cannot be treated as an 
‘absolute principle’.125 
The UNHCR claims that the non-refoulement principle has attained the status of customary 
norm. However, it is suggested here that state practice indicates a different result. During 1978-
79 Vietnamese boats were turned back to sea from harbours. In 1988 Vietnamese refugees were 
also ‘pushed back’ by Thailand. In early 1991, thousands of Albanian refugees arrived at the 
shores of Italy. Initially Italy gave them shelter, but when the refugees continued to arrive, then 
Italy took a narrow view of non-refoulement and only protected those who were already present 
on the territory. Again, in 1991, after the Gulf War thousands of Kurds refugees fled to Turkey. 
But Turkey closed its borders and refused entry. The Kurds who were able to cross the border 
turned back to Iraq.126 Thus, Goodwin-Gill and Jane McAdam assert that the non-refoulement 
principle has been ‘reiterated and refined’ by state practices and therefore, it is difficult to 
express the exact level of treaty obligation of non-refoulement, making the establishment of 
the status of the principle as a customary international law a complex issue.127 
In this context, it is apparent that the jurisprudence of the International Court of Justice (ICJ) 
in the North Sea Continental Shelf Cases is relevant. In the cases, the Court set out a dual 
requirement for formation of a customary international law. It held that both state practice (the 
                                                 
120 Jennifer Hyndman and Alison Mountz, ‘Another Brick in the Wall? Non-Refoulement and the 
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objective element) and opinio juris (the subjective element) are crucial prerequisites for the 
establishment of a customary law.128 The Court also declared the two necessary criteria to 
establish a customary law under state practice: (1) widespread and (2) representative 
participation.129 
Further, the ICJ in the Asylum Case130 held that:  
The Party which relies on a custom of this kind must prove that this custom is established in such a 
manner that it has become binding on the other Party. The Colombian Government must prove that the 
rule invoked by it is in accordance with a constant and uniform usage practised by the States in question, 
and that this usage is the expression of a right appertaining to the State granting asylum and a duty 
incumbent on the territorial State. This follows from Article 38 of the Statute of the Court, which refers 
to international custom ‘as evidence of a general practice accepted as law’.131 
 
By considering the judgments of the highest international court of the world, this study suggests 
that the non-refoulement principle has failed to reach the status of customary norm as the 
practice of it is neither widespread nor uniform.132 
Moreover, the 1951 Refugee Convention is a treaty law, binding on its state parties; 
alternatively, it is not strictly binding on non-adhering countries.133 The Convention does not 
guarantee any refugee status; it is only applicable to those who fulfil the conditions of it.134 In 
this context, the non-refoulement principle does not guarantee entry into a particular state; in 
the case of boat refugees, non-refoulement does not impose any obligation on state parties to 
accept the refugee boat, and as a result a coastal state can redirect the refugee boat to another 
‘safe’ country or refuse disembarkation.135 
At present, as at December 2018, a total of 146 and 147 states are parties to the 1951 Refugee 
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Convention and the 1967 Protocol respectively. According to the UNHCR, 149 states have 
either signed one or both of these instruments.136 Alternatively, more than 50 states are non-
parties to the international refugee conventions. Among the non-state parties are the majority 
of states in Asia,137 particularly the South East Asian states that reject international refugee 
law.138  
More specifically, Asia consists of 48 sovereign states.139 But only 13 Asian states have signed 
the international refugee laws.140 In South and South East Asia only four states out of 18 have 
signed the 1951 Convention.141 None of the major refugee-receiving states of South East Asia 
(Bangladesh, Thailand, Indonesia and Malaysia) have yet signed the 1951 Convention/1967 
Protocol.142 Thus, international refugee law is not subscribed to by a large number of states of 
this region. This situation clearly demonstrates that a significant number of Asian states and 
the South East Asian states reject the Refugee Convention.  
The UK House of Lords in the Roma Case143 made an important remark about the customary 
status of non-refoulement. The court opined:  
Is there a rule of customary international law [of non-refoulement] which provides that if a national of 
country A, wishing to travel to country B to claim asylum, applies in country A to officials of country B, 
he may not be denied leave to enter country B without appropriate enquiry into the merits of his asylum 
claim? It is an important question, since if there is such a rule it binds all states, the 140 or so states which 
are parties to the 1951 Convention and the 50 or so States which are not.144 
The House of Lords in the Roma Case further commented that:  
The House was referred to no judicial decision supporting the rule contended for and a number of recent 
decisions (Sale in the United States, Ibrahim and Khawar in Australia) are inimical to it. Have the states 
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in practice observed such a rule? It seems to me clear that they have not.145  
As a consequence, this study contends that the existing international refugee law has no 
worldwide acceptance, and no unique practice of non-refoulement. Therefore, the practice of 
non-refoulement has no universal acceptance. Thus, this study suggests that it is doubtful 
whether the non-refoulement norm has achieved the status of customary international law.  
 
5.3. UNCLOS III 
5.3.1. Inadequacies of the Duty to Rescue  
 
There is no specific universal human rights declaration or treaty in relation to persons at sea. 
Similarly, there is no particular international legal instrument that ensures the rights of refugees 
at sea. In fact, only ‘a small’ number of international laws provide for obligations to protect 
people at sea.146 Even though UNCLOS III is the preeminent international maritime instrument, 
it has no specific section which is related to the protection of people at sea except for Article 
98(1).147  
Article 98(1) is codified in Part VII of UNCLOS III (Articles 86 to Article 120), which 
establishes the regime of the high seas. Article 86 declares that: 
The provisions of this Part [Part VII] apply to all parts of the sea that are not included in the exclusive 
economic zone, in the territorial sea or in the internal waters of a State, or in the archipelagic waters of 
an archipelagic State. 
This study suggests that by virtue of the words of Article 86, Article 98(1) has a geographical 
limitation; the provision is only applicable to the high sea. Even though there is no direct clause, 
other provisions of UNCLOS III indicate that the duty to rescue of states extends to the 
exclusive economic zone. In particular, Article 58(2) states that ‘Articles 88 to 115 and other 
pertinent rules of international law apply to the exclusive economic zone’.148 Although there is 
                                                 
145 Ibid [27].  
146 Irini Papanicolopulu, International Law and the Protection of People at Sea (Oxford Uni. Press, 2018) 33.  
147 See section 2.4.1. in Chapter 2 of this thesis. Article 98(1) states that: ‘Every State shall require the master of 
a ship flying its flag, in so far as he can do so without serious danger to the ship, the crew or the passengers: (a) 
to render assistance to any person found at sea in danger of being lost; (b) to proceed with all possible speed to 
the rescue of persons in distress, if informed of their need of assistance, in so far as such action may reasonably 
be expected of him; (c) after a collision, to render assistance to the other ship, its crew and its passengers and, 
where possible, to inform the other ship of the name of his own ship, its port of registry and the nearest port at 
which it will call.’ See also Irini Papanicolopulu, ‘The Law of the Sea Convention: No Place for Persons?’ 
(2012) 27 International Journal of Marine and Coastal Law 867. 
148 Article 58(2) states that: ‘Articles 88 to 115 and other pertinent rules of international law apply to the 
exclusive economic zone in so far as they are not incompatible with this Part.’ Bernard Oxman, ‘Human Rights 
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no clear reference in UNCLOS III to a duty to rescue in the territorial sea,149 Tullio Scovazzi 
in ‘Human Rights and Immigration at Sea’ and Bernard Oxman in ‘Human Rights and the 
United Nations Convention on the Law of the Sea’ claim that by the wording of Article 18(2)150 
of UNCLOS III it could be ‘presumed’ that the duty to assist to distressed persons has a 
‘broader scope of application’ which also covers the territorial sea.151 But, this study does not 
support this view. According to the Vienna Convention, a treaty shall be interpreted in 
accordance with ordinary meaning;152 and thus the claim of a broader interpretation of Article 
98(1) is too hypothetical, because there is no clear and unambiguous expression of obligation 
of a state to assist at territorial sea under Article 18(2). Rather, it is argued here that Article 
18(2) declares passage shall be continuous and expeditious in the territorial sea, but stopping 
and anchoring at a port facility is allowed in the territorial sea in a force majeure or distress 
situation.  
Although the 1910 Assistance and Salvage at Sea Convention and 1989 International 
Convention on Salvage contain a duty to rescue at sea without any geographical limitation,153 
UNCLOS III provides no clear and express obligation to rescue in respect of territorial sea. 
Richard Barnes comments that this is a clear lacuna in the existing UNCLOS III.154 On the 
other hand, the objectives and purposes of UNCLOS III and the Salvage Convention are 
different. According to the Preamble, UNCLOS III is ‘a legal order for the seas’155 but the 
Salvage Convention is an agreement of ‘uniform international rules regarding salvage 
operations’.156 
                                                 
and the United Nations Convention on the Law of the Sea’ 36 (1997) Columbia Journal of Transnational Law 
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on Salvage (adopted 28 April 1989, entered into force 14 July 1996), 1953 UNTS 194. See Part 2 of this chapter 
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154 Barnes, ‘Refugee Law at Sea’ (n 95) 52.  
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In contrast, Article 98(1) refers to ‘any person found at sea’, not ‘any person found at high sea’. 
As a result, the obligation to assist is applicable to ‘any’ persons at sea, including migrants and 
refugees.157 Moreover, the obligation is in relation to part of the high seas, and is applicable in 
‘all maritime zones’.158 Refugee boats are overloaded with asylum seekers. The boats are small, 
rickety, and wooden.159 This type of boat is naturally dangerous at sea. Thus, the vessel of boat 
refugees could be considered ‘vessels in distress’. For this reason, a coastal state has a 
‘compulsory rescue’ obligation towards the risky boats.160  
 
By considering all the above investigations, it is suggested that the analysis and interpretation 
of the Article 98(1) is varied, with no clear provision regarding the duty to assist the distressed 
person at territorial sea. As a result, there is a grey area about the application of search and 
rescue under UNCLOS III. Accordingly, this study stresses that that in a strict sense the duty 
to rescue ‘only applies to the high seas’.161 
 
Moreover, in practice, the implementation and execution of the duty to rescue depends on the 
discretion of the master of ship.162 The master is not bound to render assistance; rather the 
assistance depends on the willingness and judgment of the ship master as ‘so far as he can do 
without serious danger to the ship’ (Article 98(1)). Thus, shipmasters enjoy a great amount of 
discretion to render assist at sea.163 On the other side, under international refugee law, an 
asylum seeker has to show ‘persecution’ for receiving international protection from a state. 
However, states are less willing to assist vessels that are carrying migrants and refugees. In this 
case, the voyage of the Hai Hong is an example of a boat people crisis in South East Asia.164 
In practice, states continue to refuse to provide assistance or refuse entry to refugee boats into 
                                                 
157 Jasmine Coppens, ‘Search and Rescue’ in Efthymios Papastavridis and Kimberley Trapp (eds), Crimes at 
Sea, Hague Academy of International Law (Martinus Nijhoff, 2014) 381, 384.  
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Richard Barnes, ‘The International Law of the Sea and Migration Control’ in Bernard Ryan and Valsamis 
Mitsilegas (eds), Extraterritorial Immigration Control: Legal Challenges (Martinus Nijhoff, 2010) 103, 137.  
162 Proelss (n 106) 10. 
163 Mark Pallis, ‘Obligations of States towards Asylum Seekers at Sea: Interactions and Conflicts Between Legal 
Regimes’ (2002) (14) (2-3) International Journal of Refugee Law 329, 340.  
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territorial waters. Recently, Italy,165 Malta,166 the United Kingdom,167 the United States168 and 
Australia169 also stopped refugee boats at their sea zones and turned back the boats to sea.170 
 
Moreover, Article 98(1) of UNCLOS III is not a self-executing norm; it requires domestic 
implementation by a flag state. If the vessel is too distant from the distressed boat then the 
shipmaster can avoid rendering assistance.171 Further, a flag state is under no obligation to 
disembark the rescued person, and coastal states have no duty under UNCLOS III to accept 
rescued persons.172 Therefore, if asylum seekers are at sea, the exact nature of the obligation of 
states is difficult to identify.173  
Furthermore, Article 92(2) of UNCLOS III confirms that ‘Every coastal State shall promote 
the establishment, operation and maintenance of an adequate and effective search and rescue 
service regarding safety on and over the sea’ and if necessary, ‘regional cooperation 
arrangement’ should be established with neighbouring states. However, UNCLOS III does not 
define the terms ‘search’, ‘rescue’ and ‘regional cooperation arrangement’; there are even no 
details on how to operate a rescue operation. These terms (search, rescue, rescue coordination 
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and cooperation between states) are explained in other treaties (SAR and SOLAS 
Conventions).174 Therefore, as Irini Papanicolopulu notes, ‘the language of this provision could 
be considered as hortatory only’.175 
 
Finally, under UNCLOS III the duty of rescue depends on the decision of the flag state and 
shipmaster. The text of Article 98(1) only ‘expressly’ indicates the duty to render assistance to 
distressed persons at high sea; and ‘indirectly’ in respect of the exclusive economic zone; but 
there is no clear indication of duty to rescue in the territorial sea. Most noteworthy, UNCLOS 
III does not refer to disembarkation of the rescued refugees; although reaching to a ‘place of 
safety’ is their ultimate purpose.176 To conclude, there are inadequacies and uncertainties in the 
rescue operation at sea under UNCLOS III.  
UNHCR provides a different conclusion regarding the duty to rescue at sea. UNHCR suggests 
that if  UNCLOS III is interpreted in the light of the Vienna Convention of Treaty 
Interpretation, with human rights and customary international law, then  ship Masters and 
coastal States are bound to assist all persons  in distress at sea.177 This issue is further explored 
in sections 5.10 and 5.11 of this present chapter.   
 5.3.2. Right of Innocent Passage and Boat Refugees 
 
Stateless Rohingya boat refugees sail at sea for a safe haven in flagless, unregistered boats 
without any travel documents. Therefore, it is necessary to examine whether they have the right 
of innocent passage pursuant to UNCLOS III.  
The right of navigation is assured by UNCLOS III.178 Article 17 further affirms that ‘ships of 
all States’ enjoy the right of innocent passage through the territorial sea.179 Article 18 defines 
the meaning of passage. It holds that passage means navigation through territorial waters for 
the purpose of traversing the sea without entering internal waters or proceeding to or from 
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internal waters or calling at a roadstead180 or a port facility.181 
UNCLOS III suggests that it is the duty of the coastal state not to hamper and impose 
requirements on foreign ships that have the effect of denying the right of innocent passage 
through territorial waters.182 Moreover, a coastal state shall give appropriate publicity to any 
danger to navigation within its territorial sea.183 In addition, no charge may be levied upon 
foreign ships only for their passage through the territorial sea.184 According to Article 24, it 
would be unlawful if the right of innocent passage were suspended without showing the reason 
for the suspension.185  
On the other hand, Article 19 asserts the meaning of innocent passage, which is not prejudicial 
to the peace, good order or security of the coastal state. However, Article 19 does not ensure 
an exclusive right to ‘ships of all States’ in the territorial sea of a coastal state. Article 19(2) 
lays down a list of activities under which a passage of a foreign ship shall be considered 
prejudicial to the peace or security of the coastal state, if the foreign ship engages in any of 
it.186  
Among the listed activities, Article 19(2)(g) state that passage of a foreign ship shall be 
considered prejudicial to the peace or security of the coastal state if it engages in ‘loading or 
unloading of any commodity, currency or person contrary to the customs, fiscal, immigration 
or sanitary laws and regulations of the coastal State’. For that reason, as a right - the coastal 
state may take necessary steps in its territorial sea to prevent the passage which is not 
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innocent.187 In this context, the coastal state may suspend the passage of foreign ships, if such 
suspension is essential for the protection of its security.188 
Furthermore, Article 21 of UNCLOS III prescribes a wider power of a coastal state in its 
territorial waters. The title of the article refers to ‘laws and regulations of the coastal State 
relating to the innocent passage’. The Article specifies that a coastal state ‘may’ adopt laws 
and regulations, relating to the innocent passage through the territorial sea, particularly to 
prevent infringement of the customs, fiscal, immigration or sanitary laws and regulations of 
the state.189 However, according to Article 31 of the Refugee Convention, refugees are allowed 
to travel without travel documents,190 but in contrast, under Article 21 of UNCLOS III, coastal 
states are empowered to protect their customs and immigration laws if someone comes illegally 
or violates any domestic law. In addition, under Articles 27 and 28 of UNCLOS III, a coastal 
state is empowered to bring criminal and civil jurisdiction and to arrest any person for violation 
of law in the territorial sea. As a result, although a flag state is under an obligation to assist 
distressed persons at sea (Article 98(1)), however, under Article 21 a coastal state has authority 
to stop the incoming vessel at the territorial sea and can turn it back to sea for violation of 
domestic law. Therefore, it is suggested that the provisions of UNCLOS III are disproportionate 
and totally contradict the provisions that exist protect boat refugees under the 1951 Refugee 
Convention.191 Accordingly, there is a clear gap between the law of the sea and international 
refugee law.  
Ports are under the control of a coastal state and are a part of the territory of that state.192 But 
the right of innocent passage does not include an associated right of entry into ports. There is 
a presumption that ports are open, subject to merchant traffic. International law of the sea does 
not establish an absolute right of entry into foreign ports to any vessel.193 Even if a port is open 
under international treaty, a coastal state still has the right to refuse entry to any vessel due to 
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its national interest.194  
 
In addition, a port of a state is not open to all as of right.195 A coastal state enjoys its sovereignty 
in its territorial waters.196 Accordingly, all the laws and regulations of a coastal state are 
applicable in its territorial sea.197 Passage of a foreign ship shall be prejudicial if it is a threat 
to peace, good order or security of the coastal state including ‘loading or unloading’ of any 
person contrary to the customs, fiscal, immigration or sanitary laws.198 However, in this context 
the only exception is the ‘right of innocent passage;199 particularly, ‘passage shall be 
continuous and expeditious’. Nonetheless, a foreign ship is obliged to follow all the regulations 
in order to travel under the guise of ‘innocent passage’.200  
 
According to Article 18(2) of UNCLOS III, ‘passage shall be continuous and expeditious’. The 
dictionary meaning of ‘expeditious’ is ‘done with speed and efficiency’.201 The meaning of 
‘expeditious’ is not provided in UNCLOS III.202 However, it does not mean that the 
‘expeditious’ ships must sail with full speed, but it is expected that the ship must proceed 
‘quickly’.203 Boat refugees use small wooden fishing boats. This situation gives rise to 
uncertainty – whether a refugee boat can proceed swiftly and speedily pursuant to the 
conditions of UNCLOS III.204  
 
Further, if a ship is in distress, under customary international law it has a right of entry into any 
foreign port.205 But UNCLOS III does not explicitly allow a general right of access to any port 
(Articles 19(2)(g) and 21(1)(h)). In this context, establishing admission of a ship in distress 
into a port is a challenging issue. In this situation two conditions must be met: first, the passage 
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must ‘continuous and expeditious’206 and ‘innocent’;207 and secondly, it has to be proved that 
the entry is not doing any harm,208 as UNCLOS III provides that a state has authority to refuse 
access to a distressed ship if it constitutes a pollution threat.209 Moreover, in general, coastal 
states regulate the entry of foreign ships to their ports. Therefore, the specific occasion of the 
right to entry of a refugee boat is not clear under the law.210 
 
 In summary, according to international refugee law, refugees are allowed to travel without any 
documents; there is no geographical limitation to travel under the law. Article 31 of the Refugee 
Convention affirms that the contracting states shall not impose penalties on asylum seekers, on 
account of their illegal entry or presence without authorisation.211 This view is also supported 
by Universal Declaration of Human Rights.212 In contrast, UNCLOS III provides the right of 
innocent passage subject to the conditions of the customs and immigration laws of the coastal 
state. Under Articles 19, 21, 25, 27 and 28 a coastal state has the right to control the entry of a 
refugee boat in the territorial sea; and even can arrest any person ‘in connection with any crime 
committed on board the ship during its passage’.213 Moreover, this study has already 
demonstrated that extraterritorial application of the non-refoulement principle is unclear.214 In 
addition, this study suggests that South East Asian states are non-parties to the Refugee 
Convention, so in the absence of treaty law, they are not legally bound by the non-refoulement 
norm.215  
According to the above analysis, refugee law prescribes protection, but UNCLOS III empowers 
a state to control its jurisdiction. Therefore, there is a conceptual anomaly in the law. In this 
context, Douglas Guilfoyle notes that:  
 
It is common State practice to apply migration law only to those arriving on dry land. International law 
certainly allows States to take all reasonable measures in the territorial sea to prevent the entry into port 
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of a vessel carrying illegal immigrants, and to require such a vessel to leave the territorial sea.216 
 
Thus, in the light of the forgoing discussion, the interception and turning back of refugee boats 
to sea is a challenging issue under existing international law. As a result, it is suggested that 
provisions of the Refugee Convention and UNCLOS III are contradictory and create 
conceptual anomalies in relation to refugee protection.  
However, if the Refugee Convention and UNCLOS III are read in the light of the Vienna 
Convention on the Law of Treaties of 1969, human rights and customary international law, then 
contradictions between international refugee law and law of the sea would lessen. This issue is 
discussed in detail in sections 5.10 and 5.11 of this chapter.  
5.3.3. Status of Stateless Boats under the Law of the Sea  
 
Boat refugees of South East Asia arrive to the neighbouring states by boat, which are small, 
rickety and overcrowded.217 The legal status of these stateless small boats under international 
law is discussed in this subsection. 
There is no definition of ‘ship’ or ‘vessel’ in UNCLOS III. The terms ‘ship’ and ‘vessel’ are 
used interchangeably, having the same meaning in the law of sea.218 As a general term, ‘ship’ 
refers to a variety of different crafts, and ships can vary  in types and purposes.219 In fact, the 
meaning of ‘ship’ is not specific in UNCLOS III.  The meaning of ‘ship’ depends on its use 
and context. Therefore the exact definition of ship is unclear in UNCLOS III.220 
 
Article 90 of UNCLOS III states that ‘every State, whether coastal or land-locked, has the right 
to sail ships flying its flag on the high seas’. Moreover, Article 91(1) provides that ‘every State 
shall fix the conditions for the grant of its nationality to ships, for the registration of ships in 
its territory, and for the right to fly its flag [at high sea]’. While the high seas are open to all 
                                                 
216 Douglas Guilfoyle, Shipping Interdiction (n 160) 222.  
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States, the flag State is responsible for its flag vessels.221 The grant of nationality to a vessel is 
an ‘exclusive jurisdiction’ of a State and regulated by national law.222  The national law of a 
State determines what type of ship will be permitted to sail on the high seas. If a State grants 
‘the right to fly its flag’ to a ship (Article 91(2)), then the ship is allowed to sail in the high seas 
under UNCLOS III.223 Similarly, ship registration is also connected with the right of innocent 
passage over a  territorial sea of a coastal State. If a ship is not registered by any State, it lacks 
a country identity and so the right of innocent passage could be denied by a coastal State. In 
practice, an unregistered ship is not allowed in the territorial sea of a coastal State. Therefore, 
a ship could be either domestic (national) or international; a domestic ship is not allowed in a 
territorial sea of another country.  
 
A vessel can prove its nationality in three ways: (1) by flying a flag or state symbol; (2) by 
registry documents; or (3) by an oral declaration by the master of the vessel confirmed by a 
state.224 Under Article 110(1)(d) of UNCLOS III, a warship or any other authorised ship can 
exercise the right of visit on a stateless ship. Rohingya refugee boats are unregistered and 
stateless, and as a consequence a coastal state has the right to stop and visit if it enters into its 
territorial sea. Article 105 explicitly permits seizure of a pirate ship, but, remarkably, UNCLOS 
is silent on the seizure of stateless vessels.225 Moreover, Article 110 does not provide any 
additional jurisdictional powers over stateless vessels other than the right to visit.226 
 
Under UNCLOS III, a coastal state enjoys control over three different zones: (1) territorial 
sea,227 (2) contiguous zone228 and (3) economic zone.229 Outside of these zones are the high 
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seas.230 The Convention affirms that the high seas or ‘international waters’ are ‘open to all 
States, whether coastal or land-locked’ (Article 87). In the high seas, all states enjoy freedom 
of navigation, where a state does not interfere with any vessel that flies the flag of another 
state.231  
However, UNCLOS III stipulates that a state may exercise extraterritorial jurisdiction at high 
sea by arresting the persons and seizing the ship in the case of piracy,232 unauthorised 
broadcasting,233 slave trading,234 ships of uncertain nationality,235 stateless ships236 and right of 
hot pursuit.237 Pursuant to Articles 19(2)(g) and 21(1)(h) a coastal state is authorised to take 
necessary action to prevent violation of its customs, immigration and other domestic laws in 
the territorial sea. And according to Article 33(1)(a), in a contiguous zone, a coastal state may 
exercise the control necessary to prevent infringement of its customs, fiscal, immigration or 
sanitary laws and regulations within its territory or territorial sea. Accordingly, statelessness of 
a ship is sufficient to establish jurisdiction of a state over a vessel.238 Thus, a coastal state can 
lawfully exercise its control over a stateless ship in the contiguous zone and territorial sea.239 
In relation to this, Jacobson comments:  
In the contiguous zone, where the coastal state is allowed to prevent violation of its own immigration 
laws, the law of the sea would allow the interception even in the absence of a treaty with the flag state. 
In the territorial sea, the coastal state has absolute sovereignty, subject only to the right of innocent 
passage. Here, the law of the sea would allow the interception without question.240 
 
 
In Naim Molvan v Attorney-General for Palestine241 the Privy Council of the United 
Kingdom held that stateless vessels are subject to all states’ jurisdiction in high seas. The 
court ruled that ships without nationality are not free to navigate on the high seas, because 
‘the freedom of open sea’ belongs only to states, not to individual ships.242 The Privy Council 
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For the freedom of the open sea, whatever those words may connote, is a freedom of ships which fly and 
are entitled to fly the flag of a State which is within the comity of nations. The Asya did not satisfy these 
elementary conditions. No question of comity nor of any breach of international law can arise if there is 
no State under whose flag the vessel sails.243 
Thus, without nationality, ships are not free to sail on the high seas.244  
However, despite the findings of the court in the Asya judgment, there is a strong debate among 
academics in relation to the exercise of jurisdiction over stateless vessels on the high seas. 
Anderson and Komblau suggest that under customary international law as well as treaty law, 
any state can exercise its jurisdiction over stateless ships.245 Churchill and Lowe strongly 
disagree with this assertion.246 Churchill and Lowe argue that the statelessness of a ship does 
not indicate that each and every state has jurisdiction over the ship on the high seas. In the case 
of universal jurisdiction in the high seas (in relation to piracy, unauthorised broadcasting, drug 
trafficking and so on), there must be a ‘jurisdictional nexus’ between the stateless vessel and a 
state, if the state wants to exercise its jurisdiction over the stateless vessel. Otherwise, 
jurisdiction will only be asserted over a stateless vessel if the ship is within a coastal state’s 
maritime zone due to its territoriality. Therefore, Churchill and Lowe opine that ‘ships without 
nationality are in a curious position’.247  
In South East Asia, refugee boats are small, rickety, overcrowded and unseaworthy.248 The 
boats are also unregistered. The Oxford Handbook of the Law of the Sea in respect of small 
boats states that: 
As noted, there is no universal requirement that small vessels must be registered to enjoy nationality, and 
the UNCLOS provides disjunctively for the grant of nationality to vessels either by registration or the 
right to fly flag [as per Article 91(1)]. Thus, many flag States have in municipal law a category of 
unregistered vessels nonetheless enjoying nationality. In practice, it may thus be hard to determine 
                                                 
243 Ibid. The Privy Council further held that: ‘Having no usual ship’s papers which would serve to identify her, 
flying the Turkish flag, to which there was no evidence she had a right, hauling it down on the arrival of a 
boarding party and later hoisting a flag which was not the flag of any State in being, the Asya could not claim 
the protection of any State, nor could any State claim that any principle of international law was broken by her 
seizure’. Ibid. 
244 Bennett (n 238) 443. 
245 Anderson (n 224) 336; Eric M. Komblau, ‘United States v Marino-Garcia: Criminal Jurisdiction over 
Stateless Vessels on the High Seas’ (1983) 9 Brooklyn Journal of International Law 141, 155.  
246 R. R. Churchill and A. V. Lowe, The Law of the Sea (Juris Publishing, 3rd ed, 1999) 213-14. 
247 Ibid 214. 
248  Jacobson (n 239) 817. See also Chapter 4 of this thesis.  
285 
 
whether a small craft on the high seas is in law stateless or not.249  
This view is also expressed in Article 91(1) of UNCLOS III; it provides that ‘Every State shall 
fix the conditions for the grant of its nationality to ships, for the registration of ships in its 
territory’. Therefore, this study suggests that if a vessel or ship does not fly any flag or does 
not carry any document, it could not be said that the ship is stateless.  
It has been a long tradition that small boats do not require any registration in many states. In 
this situation, the boat enjoys its nationality according to the nationality of the boat owner.250 
Churchill Lowe also noted that ‘a State may not require, or permit, the registration of ships 
below a certain size, for example, but may nonetheless regard such ships as having its 
nationality if they are owned by its nationals’.251 Thus, many states ensure that small vessels 
do not need registration (as per specific size, length and weight).252 This is in the spirit of 
Article 91(1) of UNCLOS, which prescribes that it is a discretion of a state to fix the conditions 
of registration of a ship within its territory. As a result, a vessel may have nationality either by 
registration or by some other right.253 Consistent with this, Nigel Ready observed that under 
international law, ‘[a] vessel may be considered as possessing the nationality of a State even 
though she is unregistered, possesses no documents evidencing that nationality, nor even flies 
the flag of that State’.254 Historically, a vessel’s nationality was considered by ‘connecting 
factors’.255 In U.S. v Matos-Luchi,256 the Court of Appeals of the United States, on the issue of 
a small wooden boat equipped with an outboard motor, observed that:  
It does not mean that proof that a vessel lacks the usual indicators of nationality is alone sufficient to 
justify the inferential conclusion that the vessel is, in fact, stateless. The reasonableness of such a 
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conclusion will depend on other factors that are particular to each case.257 
However, Rohingya refugees use small, unregistered boats as a means of escape to save their 
lives. They have no criminal intention. Moreover, the statelessness of a boat at sea does not 
clearly indicate a breach of UNCLOS III.258 Therefore, by considering the above 
commentaries, it is hard to determine whether a small boat on the high seas is stateless or not.259 
Thus, it can be said that UNCLOS III is unclear on the status of stateless boat on the high seas. 
While UNCLOS III stipulates that a coastal state enjoys control and sovereignty over its 
territorial sea, ships of all states also enjoy the right of innocent passage through the territorial 
sea subject to the Convention.260 Article 24 of UNCLOS III is on the duties of the coastal state. 
It provides that the coastal state shall not hamper the innocent passage of foreign ships through 
the territorial sea. No charge may be imposed upon foreign ships by reason only of their passage 
through the territorial sea.261 In addition, according to Article 24(2) the coastal state shall give 
appropriate publicity to any danger to navigation within its territorial sea.262 
Although a coastal state enjoys control and sovereignty over its territorial waters, the only 
exception is right of innocent passage.263 Article 19(1) states that in the territorial sea ‘passage 
is innocent so long as it is not prejudicial to the peace, good order or security of the coastal 
State’.264 In this context, Article 19(2)(g) maintains that if a foreign ship engages in any activity 
that is contrary to the customs or immigration laws and regulations of a coastal state, then the 
passage will be considered as prejudicial and the passage will be denied. The prejudicial 
‘activists’ will be judged ‘on the basis of the manner in which the passage is carried out, not 
the type of ship’.265 The same view was also considered in the Corfu Channel Case,266 where 
the decision of International Court of Justice (ICJ) addressed the right of innocent passage. 
According to the facts of the case, two Royal Navy ships were destroyed in Albanian waters 
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which were considered safe passage; as a consequence, Britain suffered damages to its ships 
and 45 officers and sailors lost their lives and many were wounded. The ICJ held that Albania 
was responsible for the explosions and the consequent damages and loss of human life that 
were suffered by the United Kingdom; accordingly, the Albanian government was 
internationally responsible for the activities and ordered for compensation. 
In addition, Article 33 of UNCLOS III provides that a coastal state ‘may’ exercise necessary 
control within its contiguous zone to prevent infringement of its custom and immigration laws. 
Given that refugees sail in small boats without any documentation and the fact that the boats 
are unregistered, their entry could be denied for violation of laws of coastal state. Although 
Article 31 of the 1951 Refugee Convention ensures travel without documents or papers, entry 
could be denied by coastal states in territorial and contiguous zones due to the status of stateless 
boats (i.e. for the violation of custom or other laws) under UNCLOS III. As Allyson Bennett 
remarked, ‘The relationship between the law of the sea and the law of refugees is complex’.267 
All things considered, refugees are desperate to flee from persecution. They try to utilise any 
opportunity for escape. Refugee boats are often wooden fishing boats, which are overcrowded 
and consequently, unsafe at sea. Clearly, under Article 98(1), UNCLOS III imposes a duty on 
coastal states to rescue the boats and the passengers who are in danger at sea without 
considering their status. Moreover, the operation of a stateless vessel is not a crime under 
international law.268 Stateless refugee boats do not cause the same level of harm or crime which 
is currently recognised as subject to universal jurisdiction.269 Moreover, interception of the 
refugee boats also conflicts with Articles 31 and 33 of the 1951 Refugee Convention and also 
violates the international human rights norms. Based on the above analysis, this study contends 
that the status of stateless (unregistered) small boats under UNCLOS III is unclear.  
5.4. International Convention on Maritime Search and Rescue (SAR 
Convention) 
 
The 1979 International Convention on Maritime Search and Rescue (SAR Convention) is the 
main international legal instrument which promotes cooperation in search and rescue 
operations at sea.270 The SAR Convention emphasises the establishment of rescue coordination 
                                                 
267 Bennett (n 238) 455.  
268 Ibid 448.  
269 Ibid 435.  
270 Preamble, SAR 1979. See Chapter 2 of this thesis for further discussion. 
288 
 
centres with the cooperation of state parties to the Convention,271 but the establishment of a 
search and rescue regime is in the discretion of state parties.272  
Moreover, there are other inadequacies in the SAR Convention. First, it is not clear which states 
are under a compulsory obligation to provide assistance in search and rescue operations in the 
case of boat refugees. Secondly, rescued people need to be delivered to a ‘place of safety’.273 
Although on a temporary basis, a ship could be a place of safety. However, the rescued people’s 
ultimate aim is to disembark on ‘dry land’. But disembarkation is a complex issue due to coastal 
states’ territorial sovereignty and jurisdiction at sea.274 After Australia’s Tampa incident275 the 
SAR Convention was amended.276 However, a gap still remains in disembarkation, as there is 
no binding provision under international law covering disembarkation of rescued people.277 
Under the SAR Convention, if a coastal state rescues the distressed persons from the SAR zone, 
there is still an open question about the disembarkation. Similarly, the flag state and the 
territorial state (or a nearby port) are not bound to accept the rescued persons.278 Therefore, 
Coppens and Eduard suggest that ‘neither treaty law nor customary international law requires 
States to let these rescued persons disembark onto their territory’.279 
One of the arguments on behalf of states’ discretion on disembarkation is that if the duty to 
disembark is laid down as ‘binding’, then neither the SAR nor SOLAS Convention would be 
accepted by the states.280 Thus, against this background, the complexities of disembarkation 
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and the concept of place of safety are a key challenge under international law.281 
Further, the duty of disembarkation of rescued people is also related to the principle of non-
refoulement of the 1951 Refugee Convention. If a coastal state is under a mandatory obligation 
of disembarkation at its port or land, then the issue of non-refoulement will be relevant. 
However, in the absence of a clear obligation of extraterritorial application of non-refoulement, 
the outright rejection of the rescued vessel (that carries the refugees) at its port does not violate 
the Refugee Convention.282  
Therefore, in light of the above circumstances, this study suggests that although international 
conventions on search and rescue have been developed, they have ambiguities and 
shortcomings, especially in relation to the disembarkation of rescued refugees, and 
coordination and cooperation of rescue operations, which depend on the discretion and 
willingness of coastal states.  
5.5. Safety of Life at Sea 1974 Convention (SOLAS Convention) 
 
The International Convention for the Safety of Life at Sea 1974 (SOLAS Convention) deals 
mainly with the promotion of the preservation of life at sea.283 The SOLAS Convention 
prescribes arrangements of search and rescue communication and coordination centres by 
states which is also similar to Article 98(2) of UNCLOS.284 Regarding search and rescue 
services, Regulation 7(1) of Chapter V of the SOLAS Convention states that:  
Each Contracting Government undertakes to ensure that necessary arrangements are made for distress 
communication and co-ordination in their area of responsibility and for the rescue of persons in distress 
at sea around its coasts. These arrangements shall include the establishment, operation and maintenance 
of such search and rescue facilities as are deemed practicable and necessary, having regard to the density 
of the seagoing traffic and the navigational dangers and shall, so far as possible, provide adequate means 
of locating and rescuing such persons. 
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Pursuant to Regulation 7(1) of Chapter V of the Convention, governments are responsible for 
ensuring ‘necessary arrangements’ for distress communication and coordination to the rescue 
of persons in distress at sea around its coasts. In particular, the SOLAS contracting parties 
‘undertake’ to ensure the rescue operation. On the other hand, under UNCLOS every coastal 
state shall ‘promote’ the establishment of an adequate and effective search and rescue 
service.285 
In the view of the laws, a coastal state’s coordination and cooperation in rescue operations is a 
crucial factor for effective implementation of the SOLAS Convention. Greater cooperation by 
coastal states means greater success in rescue operations. Otherwise, if coastal states are 
reluctant to assist in rescue operations, the shipmasters will also be unwilling to assist the 
distressed persons. Coastal states are not bound to participate in a rescue operation; rather they 
enjoy the discretion to determine the search and rescue obligations. Moreover, the situation is 
unclear if the state gives instruction to its shipmaster to ignore the distress message.286 The 
meaning of ensure of ‘necessary arrangements’ is also not defined in the SOLAS Convention 
(Chapter V, Regulation 7(1)).287 
Moreover, one of the central problems of the SOLAS Convention is the vagueness in 
identification of state responsibility. Under Regulation 7(1), Chapter V it is not clear which 
state (or states) will provide assistance in search and rescue operations to distressed people. 
How will the rescue operation be operated with other states? Ambiguities in clarification of the 
duty to coordinate with other states may cause delay in a rescue operation.288  
In addition, if a vessel is unable to proceed or consider that it is unnecessary to participate in a 
rescue operation at sea, but only informs the rescue authorities about the distressed boat or 
people, then it would not be the breach of obligations under international law.289 
Finally, the SOLAS Convention, like Article 98 of UNCLOS III and the SAR Convention, 
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does not ensure the rights to individual persons or refugees. It prescribes duties for the master 
of a ship, and the obligations of the state parties to ensure necessary arrangements for those 
who are in distress at sea. According to the SOLAS Convention, state parties should ensure 
that vessels are safe and well equipped, and the master and its crews are sufficiently trained in 
rescue operation.290 Although the SOLAS Convention was amended after the Tampa 
incident,291 not all states fulfilled the conditions of Convention.292  
5.6. Conflict Between the Law of the Sea and Refugee Law 
 
International refugee law imposes obligations on state parties to ensure the rights of refugees.293 
On the other hand, UNCLOS III provides sovereignty over territorial waters and control over 
contiguous zones and exclusive economic zones with certain provisions.  
According to Article 17 of UNCLOS III, a boat or ship has the right of innocent passage. 
However, if the ship violates any provision of Article 19(2),294 then the passage would not be 
treated as innocent.295 And a coastal state has authority to take necessary steps to prevent the 
breach of innocent passage (Article 25(1)). Thus, under international law, states have authority 
to control innocent passage in their territorial sea.296 Moreover, under Articles 33(1) and 58(2) 
of UNCLOS III a coastal state enjoys control over its contiguous zone and exclusive economic 
zone and can stop violation of any domestic law.297 Furthermore, the non-refoulement principle 
does not include the right of entry into territorial waters298 and the application of non-
refoulement obligation at maritime situation is unclear.299 In this context, Guy Goodwin-Gill 
and Jane McAdam argue that: 
The simple denial of entry of ships to territorial waters cannot be equated with breach of the principle of 
non-refoulement … Historically, international law has been unclear about State responsibility for persons 
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rescued at sea … a categorical refusal of disembarkation cannot be equated with the breach of the 
principle of non-refoulement, even though it may result in serious consequences for asylum seekers.300 
In this respect, the UNHCR notes that international maritime law (the SAR and SOLAS 
Conventions) as well as UNCLOS III impose clear duties on flag states, coastal states and 
shipmasters to assist persons in distress at sea which are reflection of longstanding maritime 
tradition.301 Importantly, the duty to assist persons in distress at sea applies to all persons 
including ‘all refugees and migrants in distress at sea, regardless of their particular status or 
circumstances, and regardless of whether or not it is suspected that the vessel in distress is 
operated by smugglers’.302 The UNHCR further observed that the recent amendments to the 
1974 SOLAS Convention, the 1979 SAR Convention and the Guidelines on the Treatment of 
Persons Rescued at Sea (2004) of the IMO have supported the framework of rescue at sea; 
however, still there are challenges in respect of refugee protection at sea.303 According to the 
language of the UNHCR:  
Nevertheless, practical and operational challenges remain … the fact that search and rescue operations 
can trigger the responsibilities of different States and that these responsibilities may conflict with 
migration management and security objectives relating to irregular sea arrivals.
304 … Fundamentally, a 
core challenge in any particular rescue at sea operation involving asylum-seekers and refugees is often 
the timely identification of a place of safety for disembarkation.305 
 
While a state has no obligation to allow a refugee boat into its territory under the present 
international refugee law, refugee entry by boat remains a challenging issue in international 
law. In this context Tullio Scovazzi points out that:  
If states, one after the other, reject the refugee, where should he be entitled to settle? On the high seas? 
In the unclaimed sector of the Antarctic continent? On the Moon or in outer space? It is to be regretted 
that the Refugee Convention is not clear enough on such a crucial question.306 
This quotation indicates a significant issue in respect of refugee protection and state 
sovereignty. If a refugee boat is rejected by states, international law remains silent in this 
                                                 
300 Goodwin-Gill and McAdam, The Refugee in International Law (n 29) 277-278.  
301 UNHCR, General Legal Considerations: Search-and-Rescue Operations Involving Refugees and Migrants at 
Sea (November 2017) 4[8] <https://www refworld.org/pdfid/5a2e9efd4.pdf>.  
302 Ibid 4 [10].  
303 UNHCR, Refugees and Asylum-Seekers in Distress at Sea – How Best to Respond? Expert Meeting in 
Djibouti, 8 to 10 November 2011, Summary Conclusions (5 December 2011) 3 [8] <https://www.unhcr.org/en-
au/events/conferences/4ede2ae99/refugees-asylum-seekers-distress-sea-best-respond-expert-meeting-
djibouti.html>.  
304 Ibid 3 [9].  
305 Ibid 4 [10].  
306 Scovazzi, ‘The Particular Problems of Migrants and Asylum Seekers Arriving by Sea’ (n 295) 211.  
293 
 
context. There is no clear and definite law for the protection of boat refugees; and the question 
begs, where will the refugees go for shelter? Therefore, this research suggests that refugee 
protection is overshadowed by state sovereignty and accordingly the law of the sea.  
5.7. Globalisation versus State Sovereignty over Migration Control  
 
Under modern international law, certain values are considered not only territorial but also 
global and international (e.g. human rights, international peace and security, environmental 
issues).307 The concept of absolute ‘sovereignty’ of a state changes after once it signs human 
rights and environmental treaties. Thus, the concept of ‘absolute sovereignty’ has become 
‘restricted sovereignty’.308 In this context James Hathaway states that ‘International human 
rights law is fundamentally a means of delimiting state sovereignty’.309 However, the only 
exception is  immigration control. A state enjoys its sovereign authority to decide who should 
be welcomed into its territory and who should be stopped at its border.310 Immigration control 
is considered the ‘last bastion’ of national sovereignty.311 Moreover, during the drafting of the 
1951 Refugee Convention, it was argued that ‘the convention could not blindly undertake 
automatically to protect all the refugees. An obligation would not be limitless’.312 Even though 
under the theory of globalisation, the concept of sovereignty has been limited by certain factors 
(e.g., economy, international trade), however, migration control is still being treated as part of 
the identity and sovereign power of a state.313  
Moreover, states are pushing back refugee boats to sea and consequently thousands of migrants 
are drowning at sea, with no state liable for the deaths and for the failure to assist the seaborne 
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refugees under international law, which not only shows that boat refugees are rightless at sea, 
but also clearly indicates that there is a ‘maritime legal black hole’.314  
Without any clear legal commitment or obligation, a refugee boat could be intercepted and 
pushed back to sea by a state without any explanation. Thus, it is a grey area of international 
law. In this respect, the practices of Australia and the United States towards boat refugee are 
the leading examples.  
 
5.8. Evaluation of Boat Refugee Policy of Australia and the United States 
 
Australia and the United States are both parties to international refugee instruments; both have 
also developed domestic refugee laws.315 By doing so, both Australia and the United States 
have demonstrated generosity and humanitarianism toward refugees.316 However, the only 
exception is in relation to unauthorised maritime arrivals, i.e. ‘boat refugees’. Both have 
adopted various policies and laws to deter the boat refugees.317 By using the shortcomings in 
international law, especially the extraterritorial application of the non-refoulement principle, 
and the uncertainty of disembarkation, both states have adopted an interdiction policy at sea. 
In the Tampa incident,318 the Australian government swiftly and harshly changed its refugee 
policy with the intention of not allowing a single rescued person on Australian land. Moreover, 
Australia uses its regional supremacy and shifts its refugee obligations to nearby poor and 
undeveloped states (Nauru and Papua New Guinea) in the name of a regional arrangement for 
refugee protection. Australia claims that it is respecting the spirit of the Bali Process by 
developing regional cooperation arrangements on refugee protection. However, in fact, there 
is no ‘burden sharing’; rather Australian regional arrangements indicate ‘burden shifting’.319 
Moreover, if any refugee tries to arrive in Australia by boat, then he/she will be sent to a 
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mandatory detention centre of a regional state in the name of the Pacific Solution.320 Therefore, 
John Minns and others have suggested that Australia’s refugee policy should not be a model 
for rest of the world.321 
Like Australia, the United States also adopts an extraterritorial maritime interdiction policy to 
boat refugees in the name of national security where the main aim is to deter asylum seekers 
from its territory. Under the policy, without proper hearing, either the refugee boats are sent to 
the country of origin under the guise of bilateral agreement, or refugees are transferred to 
remote detention camps where they live in inhumane situations. Consequently, the United 
States’ practices also pose a challenge to international law.322 
5.9. Protection of Alien under International Law 
  
As discussed above, many states, especially in South East Asia, have classified asylum seekers 
as ‘alien’ or ‘illegal migrant’ and on this basis, they send them to detention centres for violation 
of immigration laws.323 The question arises as to whether these ‘aliens’ are unprotected under 
international law. 
The Declaration on the Human Rights of Individuals Who Are Not Nationals of the Country in 
which They Live (Alien Declaration) was adopted by the UN General Assembly in 1985.324 The 
Declaration encourages respect of human rights and fundamental freedoms of all human 
beings. It affirms that the Universal Declaration of Human Rights ‘proclaims that all human 
beings are born free and equal in dignity and rights and that everyone is entitled to all the rights 
and freedoms set forth in that Declaration, without distinction of any kind, such as race, colour, 
sex, language, religion, political or other opinion, national or social origin, property, birth or 
other status’.325 The Declaration defines ‘alien’ to mean ‘any individual who is not a national 
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of the State in which he or she is present’.326 According to the Alien Declaration, an alien shall 
enjoy certain rights including the right to life and security of person; the right to be equal before 
the courts; and the right to retain one’s own language, culture and tradition.327 And most 
importantly, ‘No alien shall be subjected to torture or to cruel, inhuman or degrading treatment 
or punishment’.328 Moreover, even if a state is not a party to the 1951 Refugee Convention or 
the 1967 Protocol, but is a party to one of the international human rights conventions,329 in that 
case, the rights of refugees will be protected by the host state’s obligations according to the 
commitment of the human rights conventions under customary international law, which is 
considered the ‘universally accepted obligation of international law’.330 The International 
Court of Justice (ICJ), in the Barcelona Traction Case331 also ensured the rights of an alien in 
a foreign state. The highest international court of the world, the ICJ held that: 
When a State admits into its territory foreign investments or foreign nationals, whether natural or juristic 
persons, it is bound to extend to them the protection of the law and assumes obligations concerning the 
treatment to be afforded them … Such obligations derive, for example, in contemporary international 
law, from the outlawing of acts of aggression, and of genocide, as also from the principles and rules 
concerning the basic rights of the human person.332 
Therefore, it is arguable that ‘aliens’ are protected under human rights treaties and obligations. 
Thus, all the State parties to the international treaties are bound to ensure the rights of aliens.  
Accordingly, even though there is no specific law to protect the refugees in the South East 
Asian states, and even if the refugees are considered illegal immigrants and ‘aliens’ in the 
region, under the Alien Declaration, the ICJ decision in the Barcelona Traction Case and 
according to the spirit of the Universal Declaration of Human Rights, the South East Asian 
states are obliged under customary norms of international law to protect the refugees. 
Therefore, it is suggested that refugee boats should not be turned back to sea; at least temporary 
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shelter should be provided to them.   
5.10. Human Rights and Protection of Boat Refugees  
 
As has already been discussed (section 5.3.2), the 1951 Refugee Convention provides right of 
entry into a territory without travel documents.  In contrast, the UNCLOS III ensures 
sovereignty rights of a State in its territorial sea, contiguous sea and exclusive economic zone. 
Thus, there is a conflict between the two international laws.  
 
In general, international refugee law and international human rights are conceived as two 
separate branches of international law. Despite this, there is a close link between the two 
branches of law. Violation of human rights is considered to be  a major cause of refugee 
movement, and the 1951 Refugee Convention is a ‘specialist human rights treaty’; accordingly,  
international human rights law is one of the ‘primary sources of refugee protection’.333  
International human rights are applicable to ‘all persons everywhere’334  
Article 31 of the Vienna Convention on the Law of Treaties of 1969 states that a treaty shall be 
interpreted in good faith in accordance with the ordinary meaning, in its context and in the light 
of its object and purpose.  
The Preamble of the Universal Declaration of Human Rights 1948 states that the member States 
are committed to promote and respect the observance of human rights and the fundamental 
freedoms of all men and women. Article 3 prescribes that ‘everyone has the right to life, liberty 
and security of person.’ Moreover, everyone has the right to leave any country (Article 13(2)) 
and everyone has the right to seek and to enjoy, in other countries, asylum from persecution 
[Article 14(1)]. In this vein, Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment 1984 clearly states that a ‘No State Party shall expel, 
return ("refouler") or extradite a person to another State where there are substantial grounds for 
believing that he would be in danger of being subjected to torture’ (Article 3). In addition, ‘each 
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State Party shall take effective legislative, administrative, judicial or other measures to prevent 
acts of torture in any territory under its jurisdiction’ (Article 2).  
Moreover, Article 6(1) of the International Covenant on Civil and Political Rights 1966 
(ICCPR) provides that ‘every human being has the inherent right to life’, and that no one shall 
be arbitrarily deprived of his life.’ The State parties to the ICCPR further ensures that ‘No one 
shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment’ (Article 
7).  The Convention on the Rights of the Child 1989 also asserts that every child has the inherent 
right to life (Article 6(1)); no child shall be subjected to torture or other cruel, inhuman or 
degrading treatment or punishment (Article 37); State Parties shall take appropriate measure to 
ensure the right of [any] child who is seeking refugee status (Article 22(1)).  
Boat refugees, however, attempt to travel to (and enter) a projected State by crossing the 
territorial sea and contiguous zones. These refugee boats are often intercepted and turned back 
to sea by the coastal States. The question is: does international human rights law have any 
extraterritorial effect? And does a State have any obligation to boat refugees beyond its 
terrestrial borders?  
In this  respect, human rights lawyers argue that the concept of jurisdiction in human rights law 
is different from  general international law.335  Conall Mallory noted that in international human 
rights law, the term  ‘jurisdiction’ does not indicate the right of  a State, rather it indicates the  
responsibilities and obligations to which it has become committed through accession to an 
international treaty.336  Klug and Howe further suggest that in international human rights law, 
the jurisdiction of a State is connected with ‘factual control (over territory or person), de jure 
jurisdiction, or a personal link’.337 Therefore, under international human rights law, a State has 
an obligation to protect a refugee, even if he/she is outside its land territory, yet within its 
‘factual control.’ In this context, ICCPR delivers the most important provision to a State’s 
human rights obligation in relation to its jurisdiction. 
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Article 2(1) of ICCPR also states that: 
Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its 
territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction 
of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social 
origin, property, birth or other status. 
In fact, Article 2(1) of the ICCPR imposes responsibility on the parties of the Covenant to 
respect and ensure the Covenant rights to all individuals within its territory and  jurisdiction.338 
The ExCom body of the UNHCR suggests that Article 33 (non-refoulement) of the 1951 
Refugee Convention prohibits a State from returning any refugee ‘in any manner 
whatsoever’—including all kinds of interception measures on land or at sea.339 Moreover, the 
extraterritorial applicability of human rights obligations, including the principle of non-
refoulement, is  established by ICJ Judgment in Case Concerning Armed Activities on the 
Territory of the Congo (Democratic Republic of the Congo vs. Uganda).340 
Therefore, prima facie, there is a contradiction between the 1951 Refugee Convention and the 
the 1982 United Nations Convention on the Law of the Sea (UNCLOS III). However, if 
international human rights treaties are considered in the protection of boat refugees, in the light 
of the Vienna Convention of Treaty, then the conflict between international refugee law and 
UNCLOS III will be diminished and the rights of boat refugees will be ensured. Accordingly, 
even if the South East Asian States are non-parties to the international refugee law, under the 
international human rights obligations and customary law, the States are obliged to protect the 
boat refugees.  Nonetheless, the question remains:  is  a State obliged to open its territory to all 
who arrive at its  borders  by ignoring the right of sovereignty to control immigration?341  
 
5. 11. Jus Cogens and Protection of Boat Refugees 
 
South East Asian States have adopted a push back policy for boat refugees, so under the 
peremptory norm of international law or jus cogens, States have a mandatory obligation to 
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protect the boat refugees. Although the jus cogens is addressed in Chapter 2 (2.3.1) and Chapter 
4 (4.5.4.5) of this thesis, the following section further elaborates on the principle in the context 
of boat refugees. 
 
According to Article 53 of the 1969 Vienna Convention on the Law of Treaties: 
a peremptory norm of general international law is a norm accepted and recognized by the international 
community of States as a whole as a norm from which no derogation is permitted and which can be 
modified only by a subsequent norm of general international law having the same character.  
In conformity with the Vienna Convention, peremptory norms (jus cogens) of general 
international laws are: (i) norms (ii) accepted and recognised by the international community 
of States as a whole, and (iii) no derogation is permitted. The jus cogens is considered as the 
‘highest law’ in the legal hierarchy of International Law.342  
Moreover, the States which are not parties to the 1969 Vienna Convention, are nonetheless 
bound by jus cogens provisions as a matter of customary international law, because the binding 
and non-derogable nature of jus cogens rules has long been accepted as part of the customary 
law of treaties.343 Thus, the South East Asian States, (Bangladesh, Thailand and Indonesia), 
even though they are not parties to the Vienna Convention on the Law of Treaties,  are bound 
by the jus cogens obligation to protect the refugees.344 
The principle is developed by customary international law and one of the central  areas of jus 
cogens norms is to protect ‘humankind’.345 The peremptory norms are also explained as 
doctrine to morality.346  
International Law Commission states that the peremptory norms include the prohibitions of 
aggression, genocide, slavery, racial discrimination, crimes against humanity and torture, and 
promotion of the right to self-determination.347 The non-refoulement principle is established in 
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international human rights law, where States are bound not to transfer any person anywhere 
which would result in deprivation of life,348 or in  torture or other cruel, inhuman or degrading 
treatment or punishment.349 In this regard, ICJ in Questions Relating to the Obligation to 
Prosecute or Extradite (Belgium v. Senegal) declared that: 
The prohibition of torture is part of customary international law and it has become a peremptory norm 
(jus cogens). That prohibition is grounded in a widespread international practice and on the opinion juris 
of States.350 
Moreover, Article 2(3) of UNCLOS III states that ‘The sovereignty over the territorial sea is 
exercised subject to this Convention and to other rules of international law’.  In this context, 
this research suggests that the ‘other rules of international law’ includes the peremptory norms.  
However, there are some limitation of the peremptory norms of jus cogens. There is no clear 
list of the jus cogens norms. They are determined by any authoritative body, and originate from 
judicial practices and political attitudes, which have no static value.351 In practice, the 
implementation and enforcement of peremptory norms is an unclear issue.352 According to the 
UN Charter, the Security Council is responsible to maintain international peace and security.353 
However,  the Security Council only acts if there is any threat to the peace, breach of the peace, 
or act of aggression.354 Therefore, the question remains, ‘whether the Security Council is 
permitted to act in contrary to the norms of jus cogens’.355 
Although the jus cogens is considered as the highest international law, in reality it implies some 
‘norm’.  If there is any violation of the peremptory norm, it is not enforceable as treaty law. 
Therefore, this research does not focus heavily on the jus cogens issue. Nevertheless,  even 
though the South East Asian States are non-parties to  international refugee law,  they are 
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parties  to the major international human rights treaties,356 and so  have obligations to protect  
boat refugees under the peremptory norms of  jus cogens.  
5.12. Challenges and Opportunities in the Protection of Boat Refugees in 
Bangladesh, Thailand, Malaysia and Indonesia 
5.12.1. Bangladesh 
 
As previously pointed out,357 Bangladesh is neither a party to the 1951 Refugee Convention 
nor the 1967 Protocol, and there is no law in Bangladesh to deal with the refugee issue. 
Refugees are provided shelter on an ad hoc basis where the lives of refugees are restricted 
within camps and basic human rights are limited. As a coastal state, Bangladesh also strictly 
controls its coastal zones and the pushing back of refugee boats to the Bay of Bengal is a 
common practice. Accordingly, boat refugees face challenges in seeking protection in 
Bangladesh. Bangladesh has a long history in refugee protection. At the moment around one 
million Rohingya refugees are allowed in Bangladesh on humanitarian grounds. In the 
landmark case Hussain Muhammad Ershad v Bangladesh,358 the High Court Division of the 
Supreme Court of Bangladesh ruled that even though Bangladesh had not yet incorporated 
international human rights laws into its domestic legislation, however, Bangladesh could not 
‘straightway ignore the international obligation’ as a  party to the treaty.359 Another notable 
development followed in Bangladesh in 2017. In a writ petition case, Refugee and Migratory 
Movements Research Unit (RMMRU) v Government of Bangladesh,360 the High Court Division 
of the Supreme Court held that even though Bangladesh had still not signed the 1951 Refugee 
Convention, the Convention had been respected by the world for more than 60 years; so under 
customary international law Bangladesh should respect the non-refoulement principle. In the 
judgment the Court overturned the detention decision against the Rohingya refugees which was 
delivered by the lower court.361 In 2013 Bangladesh adopted its first ‘National Strategy’ policy 
to manage the refugees. Taking these considerations into account, this study contends that the 
                                                 
356 Section 4.5, Chapter 4.  
357 Section 4.5.1. in Chapter 4 of this thesis.  
358 Hussain Muhammad Ershad v Bangladesh and Others 21 (2001) Bangladesh Legal Decisions (AD) 69.  
359 Ibid.  
360 Refugee and Migratory Movements Research Unit (RMMRU) v Government of Bangladesh, Writ Petition 
No: 10504 of 2016 (31 May 2017), Supreme Court of Bangladesh (High Court Division) 
<https://www refworld.org/cases,BAN_SC,5d7f623e4 html>. 
361 Ibid 9-10. 
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case law, national policy and state practice all indicate that Bangladesh is concerned about 
refugees and that it displays a positive approach to refugee protection in Bangladesh. 
5.12.2. Thailand 
 
As discussed above,362 like Bangladesh, there is a vacuum in the refugee law of Thailand. 
Immigration law in Thailand is very strict; refugees and non-visa holders are treated as ‘aliens’, 
and detention and arbitrary are common practices. Thailand has a long coastline; in order to 
secure its maritime zones Thailand deploys Royal Thai Navy, Marine Police and Coast Guard 
agencies to monitor and control its jurisdiction which creates challenges for the boat refugees 
trying to reach Thailand. Despite these facts, Thailand has a long tradition in refugee protection. 
During the Indochinese war Thailand provided shelter to more than 500,000 boat refugees.363 
Thailand has signed the major human rights treaties364 and during the Bay of Bengal and 
Andaman Sea boat refugee crisis of 2015 Thailand responded by providing shelter to 
refugees.365 In 2019 Thailand adopted an MOU that provides guidelines on non-detention to 
refugees. Thailand has also declared that it has been working on a national screening policy on 
refugees, which shows there is hope in Thailand regarding refugee protection.366  
5.12.3. Malaysia 
 
As has been discussed earlier,367 there is no refugee law in Malaysia. Refugees are considered 
to be ‘illegal immigrants’. Malaysian immigration authorities enjoy huge powers over 
undocumented people, with arrest and detention as common practices. To protect its long 
coastlines and territorial sea, Malaysia developed a strong maritime agency to secure its 
maritime zones and also concluded agreements with other regional states to secure its 
sovereignty over its maritime boundaries which are the main challenges to refugee protection 
                                                 
362 Section 4.5.2. in Chapter 4 of this thesis. 
363 Senate Standing Committee on Foreign Affairs and Defence, Commonwealth of Australia, Indochinese 
Refugee Resettlement – Australia’s Involvement (Report, Canberra, February 1982) 3 
<https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Foreign_Affairs_Defence_and_Trade/Co
mpleted_inquiries/~/link.aspx?_id=7CFFA28C81444D9CA7E342525B7B72CA&_z=z>.  
364 See footnote 344 in Chapter 4 (section 4.5.2.4.)  and its accompanying text.  
365 Ministry of Foreign Affairs of the Kingdom of Thailand, ‘Press Releases: Summary Special Meeting on 
Irregular Migration in the Indian Ocean 29 May 2015, Bangkok, Thailand’ 
<http://www.mfa.go.th/main/en/media-center/14/56880-Summary-Special-Meeting-on-Irregular-Migration-
in html>. 
366 Section 4.5.2. in Chapter 4 of this thesis. Also see, Ministry of Foreign Affairs of the Kingdom of Thailand, 
‘Signing Ceremony of the Memorandum of Understanding on the Determination of Measures and Approaches 
Alternative to Detention of Children in Immigration Detention Centers’ (Press Release, 24 January 2019) 
<http://www.mfa.go.th/main/en/news3/6886/98779-Signing-Ceremony-of-the-Memorandum-of-
Understandin html>. 
367 Section 4.5.3. in Chapter 4 of this thesis. 
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in Malaysia. However, similar to other South East Asian states, Malaysia has a long custom of 
refugee protection.368 After the 2015 Boat Refugee Crisis, Malaysia provided shelter to the 
Rohingya boat refugees and at the moment Malaysia is the second largest refugee host country 
in the region. According to Malaysia’s refugee policy, refugees who are registered with the 
UNHCR are free from detention and arrest. Moreover, under the ‘Regional Framework 
Agreement’ of the Bali Process, Malaysia concluded a bilateral agreement with Australia on 
refugee protection, which suggests there is hope for refugee protection in Malaysia.  
5.12.4. Indonesia  
 
As previously discussed,369 without any valid document refugees are treated as aliens in 
Indonesia; and like other states of the region Indonesia has no refugee law. The 2011 
Immigration Act deals with refugees and gives them shelter on an ad hoc basis. Indonesian 
refugee policy constantly changes and the immigration agency enjoys discretionary powers 
with imprisonment and fines common practices. In addition, Indonesia has one of the longest 
maritime zones in the world, and Indonesia is an archipelagic state. In fact, to secure its vast 
sea areas Indonesia has adopted numerous laws and assigned maritime enforcement agencies 
to maintain its sovereignty at sea. These measures make refugee protection challenging issue 
in Indonesia. In spite of everything, Indonesia has a long record in refugee safeguarding.370 
Indonesia adopted the Human Rights Act 1999 which affirms ‘everyone has the right to seek 
and receive political asylum from another country’. The Presidential Regulation on Foreign 
Refugees of 2016 ensures the non-refoulement principle and adherence to international law 
during refugee handling. Indonesia is a party to all the major international human rights treaties; 
and according to the international maritime law, Indonesia is also under an obligation to assist 
refugees at sea. On several occasions Indonesian courts have referred to international human 
rights law. And most importantly, Indonesia concluded Regional Cooperation Arrangement 
(RCA) with a regional country (Australia) in the spirit of the Bali Process on refugee protection 
and management; this step strongly suggests there is hope for refugee protection in Indonesia.  
 
                                                 
368 See also, Senate Standing Committee on Foreign Affairs and Defence, Commonwealth of Australia, 
Indochinese Refugee Resettlement – Australia’s Involvement (n 363) 3.  
369 Section 4.5.4. in Chapter 4 of this thesis. 
370 See also Senate Standing Committee on Foreign Affairs and Defence, Commonwealth of Australia, 
Indochinese Refugee Resettlement – Australia’s Involvement (n 363) 4.  
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5.13. Challenges and Opportunities in Protection of Boat Refugees in South 
East Asia 
 
As has already been noted, the majority of Asian states have not signed international refugee 
conventions nor is there any effective refugee protection mechanism in South East Asia.371 In 
this legal vacuum, boat refugees face interception and being pushed back to the Bay of Bengal 
and Andaman Sea by the coastal states. This push-back policy creates double jeopardy for boat 
refugees: first, the refugees are forced to leave their country of origin due to persecution; 
secondly, the coastal states of the region push back the refugee boats to sea and refuse 
disembarkation, which creates uncertainty for the fate of the boat refugees. The International 
Organization for Migration (IOM) has pointed out this situation is a ‘game of maritime ping-
pong’ with human life in South East Asia.372 As a consequence, this study has contended that 
the protection of boat refugees is a challenging issue in the region. 
The UNHCR is also concerned about maritime ‘push back’ and the infringement of the non-
refoulement policy in South East Asia.373 The UNHCR has stressed that: 
The lack of asylum laws and diversity of national legal frameworks, as well as government practices and 
protection environments in the region’s countries, make achieving regional harmonization 
challenging.374 
Notwithstanding, the states of the region worked jointly during the Indochinese Refugee Crisis 
under the Comprehensive Plan of Action (CPA),375 which is a positive sign. During the 2015 
Boat Refugee Crisis, on 29 May 2015 high-level representatives from the countries in the 
Indian Ocean region376 including the UNHCR, the United Nations Office on Drugs and Crime 
(UNODC) and the International Organization for Migration (IOM) attended a special meeting 
on ‘Irregular Migration in the Indian Ocean’ and agreed on an immediate response to the crisis. 
The special meeting approved a total of 17 proposals and recommendations regarding the boat 
                                                 
371 Chapter 1 and Chapter 4.  
372 Section 4.3, Chapter 4.  
373 Ibid.  
374 UNHCR, Global Appeal: South East Asia (Update 2015) at 2, 
<https://www.unhcr.org/publications/fundraising/5461e60a558/unhcr-global-appeal-2015-update-south-east-
asia-subregional-overview html>. 
375 Chapter 4. See also section 1.1. in Chapter 1.  
376 High-level representatives from Afghanistan, Australia, Bangladesh, Cambodia, India, Indonesia, Iran, Lao 
PDR, Malaysia, Myanmar, New Zealand, Pakistan, Papua New Guinea, the Philippines, Sri Lanka, Vietnam, 
and Thailand were attendance at the special meeting where Bangladesh, Indonesia, Malaysia and Thailand are 
the most affected states for boat refugees. See Ministry of Foreign Affairs of the Kingdom of Thailand, Press 





refugee emergency of South East Asia in the name of ‘Protection of People Stranded at Sea’.377 
In the meeting it was accepted that regional responses and operational strength should be 
improved in the spirit of the Bali Process. The most affected five states of the region 
(Bangladesh, Indonesia, Malaysia, Myanmar and Thailand) also reaffirmed their full 
commitment to humanitarian assistance to the boat refugees.378 Earlier, on 20 May 2015, in 
the Ministerial Meeting on Irregular Movement of People in Southeast Asia, the Ministers of 
Foreign Affairs of Malaysia, Indonesia and Thailand committed to providing humanitarian 
assistance to the irregular migrants at sea of the region. In the joint statement of the meeting, 
Malaysia, Indonesia and Thailand acknowledged that a comprehensive and durable solution of 
the crisis had emerged and also emphasised  to establish a regional framework regarding the 
irregular migrants in the region.379  
In this context, The Bali Process is a forum for policy dialogue, information sharing and 
practical cooperation to help the region to address the challenges of the irregular migration. 
The Bali Process, co-chaired by Indonesia and Australia, has 49 members, including the United 
Nations High Commissioner for Refugees (UNHCR), the International Organization for 
Migration (IOM), the United Nations Office of Drugs and Crime (UNODC) and the 
International Labour Organization (ILO), as well as a number of observer countries and 
international agencies. The Bali Process Strategy for Cooperation has been a stepping stone to 
strengthen the overall work and impact of the Bali Process across the region. The 2018 
Declaration of the Bali Process advance further engagements on irregular migration with the 
                                                 
377 Ibid. According to the Press Release of the Ministry of Foreign Affairs of the Kingdom of Thailand (29 May 
2015), the agreed proposals and recommendations of the meeting included: 1) Regional response; 2) 
Intensifying search and rescue operations; 3) Exploration of disembarkation and harmonisation of reception of 
the boat refugees; 4) Ensuring UNHCR and IOM have access to the migrants; 5) Effective screening processes, 
paying particular attention to the vulnerable groups, including women, children, and unaccompanied minors; 6) 
Strengthening information and intelligence sharing mechanisms; 7) Establishing a mechanism or joint task force 
to administer and ensure necessary support; 8) Mobilising resources of the international community to respond 
to the appeals of international organisations to support emergency responses; 9) Strengthening national law 
enforcement to combat people smuggling and human trafficking and cooperate in eradicating the transnational 
organised criminal syndicates; 10) Identifying national contact points; 11) Strengthening operations by regional 
initiatives under the Bali Process; 12) Establishing a special investigation taskforce among the key affected 
countries in the region; 13) Strengthening data collection, analysis and information sharing; 14) Underlining the 
need for a transparent and efficient recruitment process; 15) Developing and implement comprehensive 
multimedia regional communication campaigns; 16) Enhancing legal, affordable and safe channels of migration; 
and 17) Addressing the root causes and improvement of livelihood in at-risk communities.  
378 Ibid, para 6 of the Press Release (29 May 2015). See also Chapter 4 of this thesis.  
379 Joint Statement: Ministerial Meeting on Irregular Movement of People in Southeast Asia, Statement 
published on 20 May 2015. See ReliefWeb (the leading humanitarian information source on global crises and 





private sector and the civil society in policy dialogue to protect and support the refugees and 
trafficked persons.380  
 
Previously, on 20 August 2013, the Ministers and high-level representatives from the Asia 
Pacific region met in Jakarta, Indonesia, regarding the irregular movement of persons of the 
region and agreed on the Jakarta Declaration on Addressing Irregular Movement of 
Persons.381 In fact, this was a ‘Special Conference on Irregular Movement of Persons’ of the 
most affected countries in the region, where representatives of the UNHCR and the IOM also 
participated.382 The parties at the conference acknowledged that the irregular movement of 
people was a common challenge in the region,383 and emphasised the development of 
cooperation on irregular movement,384 where the irregular movement of people included 
asylum seekers and refugees.385 In the Jakarta Declaration the State parties reaffirmed that 
regional cooperation and coordination were required to handle the challenges through the Bali 
Process’ Regional Cooperation Framework.386 At the Fourth Regional Ministerial Conference 
of the Bali Process Forum held on 29-30 March 2011, the Ministers agreed that a ‘regional 
cooperation framework’ was needed for the management of irregular movement of the 
region.387 The Ministers agreed that the regional cooperation framework would be based on 
five core principles, where particular emphasis given to the refugees and asylum seekers.388  
In the Fourth Regional Conference of the Bali Process Forum, the Ministers agreed that a 
regional cooperation framework should be underpinned by the following core principles:  
                                                 
380 The Bali Process <https://www.baliprocess net/>. Also see Declaration of The Seventh Ministerial 
Conference of The Bali Process (Bali, 7 August 2018), especially para 5. 
381 Jakarta Declaration on Addressing Irregular Movement of Persons (Jakarta, 20 August 2013) 
<http://www.refworld.org/pdfid/530db94f4.pdf>. 
382 Ibid. In the Jakarta Declaration, Afghanistan, Australia, Bangladesh, Cambodia, Indonesia, Malaysia, 
Myanmar, New Zealand, Pakistan, Papua New Guinea, the Philippines, Sri Lanka, and Thailand participated as 
the most affected countries in the region.  
383 Ibid, Jakarta Declaration, para 2.  
384 Ibid, para 3.  
385 Ibid, para 6.  
386 Ibid, para 4.  
387 Co-Chairs’ Statement, Fourth Bali Regional Ministerial Conference On People Smuggling, Trafficking in 
Persons And Related Transnational Crime (The Bali Process, Bali, Indonesia, 29-30 March 2011) 
<https://www.baliprocess.net/UserFiles/baliprocess/File/110330_FINAL_Ministerial_Co-
chairs%20statement%20BRMC%20IV(1).pdf>. In the Fourth Bali Regional Ministerial Conference, Ministers 
and government representatives from Afghanistan, Australia, Bangladesh, Bhutan, Brunei Darussalam, 
Cambodia, China, Fiji, Indonesia, Iran, Iraq, Lao PDR, Malaysia, Maldives, Mongolia, Myanmar, Nauru, Nepal, 
New Zealand, Palau, Papua New Guinea, the Philippines, Republic of Korea, Samoa, Singapore, Solomon 
Islands, Sri Lanka, Syria, Thailand, Timor-Leste, Vanuatu, and Vietnam attended, as well as representatives 
from the Office of the UNHCR and the Director General of the IOM. See 1[1] and 3[15] and [16] of the Co-
Chairs’ Statement.  
388 Ibid 3[16]. 
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(i). Irregular movement facilitated by people smuggling syndicates should be eliminated and states 
should promote and support opportunities for orderly migration; (ii). Where appropriate and possible, 
asylum seekers should have access to consistent assessment processes, whether through a set of 
harmonised arrangements or through the possible establishment of regional assessment arrangements, 
which might include a centre or centres, taking into account any existing sub-regional arrangements; (iii). 
Persons found to be refugees under those assessment processes should be provided with a durable 
solution, including voluntary repatriation, resettlement within and outside the region and, where 
appropriate, possible ‘in country’ solutions; (iv). Persons found not to be in need of protection should be 
returned, preferably on a voluntary basis, to their countries of origin, in safety and dignity. Returns should 
be sustainable and states should look to maximise opportunities for greater cooperation; (v). People 
smuggling enterprises should be targeted through border security arrangements, law enforcement 
activities and disincentives for human trafficking and smuggling.389 
 
Subsequently on 23 March 2016, at the Sixth Regional Ministerial Conference of the Bali 
Process, the Bali Declaration on People Smuggling, Trafficking in Persons, and Related 
Transnational Crime was adopted to address the challenges of irregular migration both within 
and outside the Asia Pacific region.390 Although the Bali Declaration on People Smuggling 
was particularly adopted to manage the irregular movement of persons (smuggling, trafficking, 
and transnational crime) in the region, including the Andaman Sea and the Indian Ocean, the 
member states also expressed their commitment to respect their international legal obligations 
to asylum seekers and refugees and other vulnerable groups including women and children.391 
The Declaration acknowledged that a comprehensive approach to managing irregular migration 
by land, air and sea was needed.392 The member states further emphasised that:  
We recognise the need to grant protection for those entitled to it, consistent with relevant international 
legal instruments and in all cases, the principle of non-refoulement should be strictly respected.393 
It should be noted that the ASEAN states also adopted the ASEAN Human Rights Declaration 
2012394 and the Asian-African Legal Consultative Organization (AALCO) agreed to the Final 
Text of the 1966 Bangkok Principles on the Status and Treatment of Refugees in 2001.395  
                                                 
389 Ibid.  
390 Bali Declaration on People Smuggling, Trafficking in Persons and Related Transnational Crime, adopted in 
the Sixth Ministerial Conference of the Bali Process on People Smuggling, Trafficking in Persons and Related 
Transnational Crime Bali, 23 March 2016 <http://www.baliprocess net/UserFiles/baliprocess/File/Bali% 
20Declaration%20on%20People%20Smuggling%20Trafficking%20in%20Persons%20and%20Related%20Tran
snational%20Crime%202016.pdf>.  
391 Ibid 1 [3].  
392 Ibid 2 [5]. 
393 Ibid. 
394 Section 4.2. in Chapter 4 of this thesis.  
395 Section 4.2. in Chapter 4 of this thesis. 
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Moreover, on 27 October 2010 in the 17th ASEAN Summit, the Foreign Ministers of the 
ASEAN states adopted the ASEAN Declaration on Cooperation in Search and Rescue of 
Persons and Vessels in Distress at Sea396 to which Malaysia, Indonesia, Thailand and Myanmar 
are signatories. The ASEAN states acknowledged the importance of the search and rescue 
operations, especially the obligations enshrined in the United Nations Convention on the Law 
of the Sea 1982 (UNCLOS III) and 1974 International Convention for the Safety of Life at Sea 
and emphasised the need to reinforce cooperation between the ASEAN states to provide 
assistance to persons and vessels in distress at sea.397 The Declaration encouraged its members 
to establish an effective Rescue Coordination Center (RCC) ‘to ensure timely assistance to 
persons and vessels in distress at sea’.398 Most importantly, the ASEAN Declaration on 
Cooperation in Search and Rescue emphasised the imperative to: 
Strengthen and where necessary develop coordinated regional approaches, and create or upgrade regional 
policies, operational mechanisms, plans and communication systems to prepare for and ensure rapid and 
effective response to distress situations.
399
 
Moreover, in the 34th ASEAN Summit (23 June 2019, Bangkok)  Head of the Governments of  
ASEAN States reaffirmed their commitment to ‘promoting and protecting human rights and 
fundamental freedom’.400 In the Summit the leaders also confirmed their support of 
humanitarian assistant to Rohingya people of Rakhine State of Myanmar focusing on capacity 
building and cooperation among of the States.401 The head of the governments also declared 
their support to ensure rule of law to the Rakhine people.402 In the summit, the leaders also 
committed to maintain and promote peace and stability in accordance with the universally 
recognised principles of international law; particular stressed was given to follow the principles 
of the UNCLOS III.403 At the latest, the Head of the ASEAN States also expressed their 
committed in the 35th ASEAN Summit404  (3 November 2019, Bangkok) to ensure the human 
                                                 
396 2010 ASEAN Declaration on Cooperation in Search and Rescue of Persons and Vessels in Distress at Sea, 
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and Rescue at Sea).  
397 Ibid, Preamble.  
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rights,405 specially to the elderly, women, children and persons with disabilities406 and to 
Rohingya people of Rakhine State.407 The leaders also committed to ensure the general 
principle of international law, particularly the  UNCLOS III.408  
It is to be noted that although Bangladesh is not a direct party of ASEAN, however, it is a 
member of the ASEAN Regional Forum. The objectives of the ASEAN Regional Forum are: 
(i) to foster constructive dialogue and consultation on political and security issues of common 
interest and concern; and (ii) to make significant contributions to efforts towards confidence-
building and preventive diplomacy in the Asia Pacific region.409 
Furthermore, the fifth meeting of the Task Force on Planning and Preparedness (TFPP) of the 
Bali Process was held in February 2020, Colombo, where official representatives particularly 
from Bangladesh, Indonesia, Myanmar, Thailand, Malaysia and Vietnam were participated.  
Moreover, International Organization for Migration (IOM), the Office of the High 
Commissioner for Refugees (UNHCR), the United Nations Office on Drugs and Crime 
(UNODC) were also presented in the meeting.410 The  participant States specially discussed on 
irregular maritime migration of the Indian Ocean region, where challenges and policy regarding 
search and rescue, and disembarkation were particularly focused. 411 In the meeting IOM, 
UNHCR and UNODC specifically emphasised on good practices in managing irregular 
maritime movement specially on- reception, screening, direct humanitarian assistance, 
protection and durable solutions to all asylum.412 In the outcome of the meeting, the participants 
States emphasised on -  saving lives at sea, search and rescue operation, disembarkation to 
refugees, the principle of non-refoulement, acknowledged the need of durable solution in 
refugee issue and agreed to respect human rights with cooperative frameworks through regional 
cooperation.413  
In concluding, even though this research particularly focuses on the law and policy of the major 
host countries of South East Asia, however, Myanmar has also obligation to protect human 
rights and save of life under international law. Although Myanmar has poor human rights 
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record, specially to the Rohingya people, however, Myanmar signed Convention on the 
Elimination of All Forms of Discrimination against Women,414 International Covenant on 
Economic, Social and Cultural Rights415 and Convention on the Rights of the Child;416 
therefore, Myanmar is obliged to ensure human rights including economic, social and cultural 
rights to all the people within its territory. Myanmar is also party to the United Nations 
Convention on the Law of the Sea 417 and International Convention for the Safety of Life at Sea 
1974418, have international obligation to save and rescue the boat refugees at sea. And finally, 
ICC ordered Myanmar in Rohingya case to ‘take all measures within its power to prevent’ the 
Rohingya people.419 Accordingly, Myanmar cannot ignores its human rights obligations under 
international law.  
 
Therefore, after considering the above initiatives, commitments and declarations, this study 
finds that the states of the South East Asia are concerned with refugee issues including 
cooperation in search and rescue operation at sea and are willing to manage the challenges 
through regional cooperation and burden-sharing responsibility. In particular, the Special 
Meeting of 29 May 2015 and the Joint Statement of 20 May 2015 on the boat refugee crisis of 
the Bay of Bengal and Andaman Sea, the Jakarta Declaration of 2013 on  the irregular 
movement of persons including asylum seekers and refugees, the 2010 ASEAN Declaration on 
Cooperation in Search and Rescue and the Bali Process Declaration of 2016 – the States of the 
region expressed their  commitments to ensure international responsibility to the refugees 
including the non-refoulement principle, which are the strong impetus to form a regional 
cooperation framework in South East Asia to manage the boat refugee issue. The South East 
Asian States also have duties under international human rights laws to protect boat refugees. 
5.14. Conclusion 
 
International refugee law has been developed to protect refugees, with states agreeing to fulfil 
certain obligations. However, in practice international refugee law has many shortfalls in its 
application. There are no unified guidelines on the protection regimes, no monitoring body to 
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monitor states’ obligations to refugees and no burden-sharing system. The mass influx of 
refugees is also not contemplated in international refugee law. Moreover, international refugee 
law remains silent about its application to boat refugees. The text of the 1951 Refugee 
Convention clearly asserts that rights of refugees are related to the physical presence on the 
land territory of a contracting state. Thus, this study has contended that the non-refoulement 
principle, which is considered to be the cornerstone of international refugee law, has no 
extraterritorial effect. Although, UNHCR suggest to consider the broader view of the non-
refoulement including the human rights obligations. This study has further argued that state 
practices regarding the non-refoulement norm fails to attain the status of customary 
international law because interceptions refugee boats, under turn-back or push-back policies, 
is a common practice in all the regions of the world.  
There are no special human rights obligations for the protection of people at sea. Although 
international maritime laws (UNCLOS III, SOLAS and SAR Conventions) provide some 
obligations to assist distressed people at sea, still assisting and rescuing of refugees at sea is a 
challenging issue - because disembarkation and state obligation to the rescued refugees is 
unclear in the present international law. Besides, a rescue operation depends on state 
willingness and inter-state cooperation. But there are no guidelines - how to achieve 
collaboration among the states on search and rescue operations.  
Rohingya refugees use small boats for their journeys. But the status of small boats is unclear 
under the law of the sea (i.e. UNCLOS III) because in many parts of the world, small boats do 
not require registration under domestic laws. In addition, it is unclear in international law 
whether a bona fide refugee, who travel by small boats to escape from persecution, would enjoy 
the right of innocent passage under the law of the sea. However, the broader view of 
interpretation of Article 2(3) of UNCLOS III indicates the right of innocent passage under 
human rights obligations.    
In many states of South East Asia, refugees and undocumented immigrant are treated as ‘alien’. 
However, under the UN Alien Declaration, aliens are protected under international law. 
Nevertheless, international refugee law and the international law of the sea collide on the boat 
refugee issue. International refugee law (Article 31 of the 1951 Refugee Convention) provides 
illegal entry into a territory but UNCLOS III affirms sovereign control of a coastal state over 
its territorial sea and contiguous zone, especially in case of violation of immigration, custom 
or fiscal law including loading and unloading any person (Article 19(2)(g)). Further, a port of 
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a state is not open to all-comers. A coastal state enjoys discretionary powers to allow a ship or 
boat into its port pursuant to UNCLOS III. Moreover, immigration control is still considered 
to be the main symbol of state sovereignty. Therefore, without any clear international 
commitment, a state is under no obligation to allow refugees into its water zones.  
In theory, there is no comprehensive protection regime for the boat refugees, and extraterritorial 
application of non-refoulement at sea is unclear in the Refugee Convention. However, to fill 
the gaps in the refugee protection at sea, if human rights treaties and international refugee law 
are considered along with their objects and purposes, then under a broader view of international 
human rights [Articles 2(1) and 6(1), ICCPR] States have an obligation to protect the boat 
refugees. Moreover, under the peremptory norm of jus cogens, which is considered to be an 
expression of international morality, States also have an obligation to protect boat refugees. 
However, this raises the question:  what would be the consequences if a State breached the jus 
cogens norm or customary international law regarding the boat refugees? Accordingly, then, 
there are still unsolved issues in international law regarding the jus cogens norm.  
Most importantly, the 1951 Refugee Convention states that refugees should not be expelled or 
returned in any manner whatsoever ‘to the frontiers of territories where [their] life of freedom 
would be threatened on account of [their] race, religion, nationality, membership of a particular 
social group or political opinion’. Thus, merely pushing the refugee boat back to sea does not 
breach the conventional obligation in the literal sense.  
Moreover, the shipmaster is not responsible for determining the refugee status of the rescued 
persons. If the rescued persons express that they would like to claim refugee status, then State’s 
obligation to grant refugee status and disembarkation is unclear in international law.   
Most importantly, this research contends that the broader view of treaty interpretation and 
human rights obligations is not enough to protect the boat refugees. While there is no particular 
international law for boat refugees or refugee at sea, a State cannot open its border 
unrestrictedly to all, because even today border control is considered the ‘last bastion’ of a 
State’s sovereignty. 
Clearly then there are gaps and uncertainties in the existing refugee protection regimes in 
relation to boat refugees. Also, by taking advantage of the lacunas, States are ignoring their 
international commitments and remain unaccountable for their breaches of international law. 
As a result, as has been contended throughout this thesis, refugee protection at sea is a 
challenging issue under existing international law.  
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Despite the challenges, there is a hope that states of South East Asia (specially the major host 
states of Bangladesh, Thailand, Malaysia and Indonesia) have developed their own way of 
refugee protection on humanitarian grounds. The writ petition case RMMRU v Bangladesh the 
Supreme Court of Bangladesh (High Court division) affirmed the application of the non-
refoulement principle of the 1951 Refugee Convention. In the last few years Thailand showed 
its positive approaches in refugee protection; it acted quickly during the 2015 Rohingya Boat 
Refugee Crisis. Malaysia also took positive steps to the crisis and concluded a Regional 
Framework Agreement with Australia to manage the boat refugees. Indonesia adopted the 
Human Rights Act in 1999 which is also applicable to refugees. Indonesia also concluded a 
Regional Cooperation Agreement with Australia and adopted the Presidential Regulation on 
Foreign Refugees in 2016. All these decisions and initiatives strongly suggest that these states 
are committed to refugee protection. Moreover, the Special Meeting and the Joint Statement 
on the Boat Refugee Crisis in the Bay of Bengal and Andaman Sea of 2015, the Jakarta 
Declaration on Addressing Irregular Movement of Persons of 2013, and particularly the Bali 
Process Declaration of 2016 and ministerial acknowledgement of a ‘regional cooperation 
framework to protect the refugees and irregular migrants in the region all strongly indicate that 
the states of South East Asia are concerned to form a regional mechanism to protect boat 
refugees. In this spirit, the ASEAN Declaration on Cooperation in Search and Rescue of 2010 
also demonstrates that states of the Bay of Bengal and Andaman Sea regions are also concerned 
to develop regional approaches and policies including operational mechanisms for ensuring 
effective responses to distress situations.  
The next chapter (Chapter 6) of this thesis will suggest a conclusion and propose some 









In the 21st century, protection of the refugee at sea is still a challenging subject.1 In fact, there 
is no single international treaty that specifically addresses protection and rescue of refugees at 
sea.2 The aim of this research project is to examine whether the existing international refugee 
laws, namely the 1951 Refugee Convention and the 1967 Protocol, and the international 
maritime laws (UNCLOS III, SAR Convention 1979 and SOLAS Convention 1974) provide 
sufficient protection mechanisms for refugees at sea, especially in South East Asia. If not, then 
how could the protection be developed in South East Asia within the existing regime? This 
study has examined the existing protection mechanisms that are related to the refugees at sea 
with a view to contribute to improve the refugee protection regime through proposing some 
recommendations for those who arrive by boat.  
This study has undertaken a comprehensive investigation to identify the challenges, shortfalls 
and opportunities for protection of refugees at sea, focusing on the coastal states of the Bay of 
Bengal and Andaman Sea of South East Asia.  
This concluding chapter addresses the main and central question of this research project.3 This 
chapter provides an overview of the thesis, summarises the answers to the research questions, 
suggests recommendations on refugee protection in South East Asia focusing on the boat 
refugees and finally presents a conclusion of this research study.  
6.2. Overview of the Thesis 
 
The main aim of this thesis is to examine the refugee protection regime at sea in the context of 
the Rohingya boat refugees of South East Asia by considering the international law, regional 
arrangement, domestic law and policy, and state practices. The analysis of law and practices 
have revealed that although there are gaps and shortcomings in refugee protection at sea under 
                                                 
1 Chapters 1-5 of this thesis examined this subject in details.  
2 Chapters 1 and 2, and Chapter 5 of this thesis examined this issue in details.  
3 Section 1.3., Chapter 1.  
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the existing mechanism, however, there is hope in South East Asia for the protection of boat 
refugees.  
So far this thesis has examined the background and contextual aspect of this research (Chapter 
1), the current legal regime for the protection of boat refugees, especially the non-refoulement 
principle including the UNCLOS III, SAR and SOLAS Conventions which are relevant to 
refugees at sea (Chapter 2), the State practices on boat arrivals of Australia and the United 
States, who are parties  to international refugee law (Chapter 3), the law and policy and state 
practices in relation to boat people of South East Asian nations, who are non-party states to 
international refugee law (Chapter 4), and evaluated the international protection regime, 
interception of refugees at sea and the challenges and opportunities regarding refugee 
protection in South East Asia focusing on the Rohingya boat refugees (Chapter 5).  
The major findings of the research study are summarised below as the overviews of the 
chapters. 
Chapter 1 is the introductory chapter of the thesis. The chapter begins with a background of 
research and thesis statement. It also states the focus of the thesis, intellectual context of 
research, justification of research, details of literature review, research method and scope of 
the study. In the thesis statement, it has been suggested that although international law has 
significantly progressed on refugee protection, still boat refugees are intercepted and pushing 
back to sea by states, especially in South East Asia where the boat refugees are rightless. 
Accordingly, Chapter 1 generates the research questions of this thesis based on the Rohingya 
boat refugee issue as a case study. The main and central research question of the thesis is: How 
can boat refugees be managed in a more humane way rather than turning them back to sea? 
The main research question generates four sub-questions for further investigation: (1) What is 
the present international framework to protect boat refugees? (2) How effective is the existing 
mechanism to protect boat refugees? (3) What are the problems, challenges and opportunities 
in protecting boat refugees in South East Asia? (4) How could these problems and challenges 
be addressed in order to ensure the rights of refugees in South East Asia, focusing upon the 
Rohingya boat people?4  
Below indicate how the chapters of the thesis are explored and the answers to the research 
questions have set out.  
                                                 
4 Ibid.  
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Chapter 2 examines research question 1, and analyses the international legal framework, 
particularly - protection of boat refugees. The chapter considers the primary sources and the 
secondary sources of international refugee law. The thesis critically examines the major 
international refugee laws: the 1951 Refugee Convention and the 1967 Protocol. It analyses 
other international refugee conventions as well: Declaration of Territorial Asylum 1967 and 
Agreement Relating to Refugee Seamen 1957. After examining the laws, Chapter 2 concludes 
that there is no unified or global refugee determination procedure, no supervisory body to 
monitor the application of the commitment to refugee protection and no burden-sharing 
provision either in the 1951 Refugee Convention or the 1967 Protocol.  
Chapter 2 further notes that the challenge of the existing protection regime is that there is no 
universal procedure under the Convention; in fact, it is a ‘state-centric’ treaty, where each state 
party has discretion over allowing the refugees. A refugee claim may be denied on the ground 
of national security (Article 33(2)). The 1967 Protocol basically removed the time and 
geographical limitation of the 1951 Refugee Convention which was originally targeted to 
protect the European refugees of World War II. This study also revealed that the Declaration 
of Territorial Asylum 1967 is a not a binding instrument and the Agreement Relating to Refugee 
Seamen was prepared for refugee seamen; moreover, it failed to have universal application.  
Chapter 2 examines the non-refoulement principle (Article 33(1) of the 1951 Refugee 
Convention), which is regarded as a major safeguard on refugee protection. After analysing the 
Article, this study suggests that the provision is not an absolute provision; each State-party 
enjoys its sovereign and discretionary power under Article 33(2) of the 1951 Convention on 
the grounds of national security and public order to deny the entry of refugee which is un-
accountable.5 This study suggests that there are gaps in the existing protection framework.  
 
While boat refugees are intercepted and turned back to sea by South East Asian states 
(Thailand, Malaysia, Indonesia and Bangladesh),6 the study also examines the extraterritorial 
application of the non-refoulement principle; namely, whether in the absence of any express 
provision – the boat refugees could be protected under the broader meaning of non-
refoulement. After analysing the text of the 1951 Refugee Convention, the study suggests that 
in the plain meaning the Article 33(1) of non-refoulement has no extraterritorial effect. Article 
33(1) provides: No Contracting State shall expel or return (refouler) a refugee in any manner 
                                                 
5 Section 2.3., Chapter 2.  
6 Chapter 1, and Chapter 4.  
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whatsoever to the frontiers of territories where his life or freedom would be threatened. Thus, 
if a refugee boat tries to arrive at any port or land of a coastal State, as per the text only refusing 
or pushing back the refugee boat to sea does not violate the norm; because, if a refugee boat is 
sent back to sea, it means refugees are in orbit, the world is open to them. While there is no 
burden-sharing provision in the existing refugee law, in that case - no state is bound to accept 
the boat refugees, which reveals a lacuna in the protection regime. It was further submitted that 
although the 1951 Convention ensures certain rights to refugees,7 those rights will only be 
granted when the refugees would be physically present at the ‘territory’.8 This investigation 
further maintained that under international law, territorial sea is not be treated as ‘territory’ in 
stricto sensu. Thus, the right of non-refoulement cannot be claimed at sea.9 Chapter 2 also 
revealed that the 1967 Declaration on Territorial Asylum and 1957 Agreement Relating to 
Refugee Seamen do not provide any clause to protect boat refugees; their purposes and 
objectives are different.10 However, UNHCR suggests to consider the human rights obligations 
with broader view of treaty interpretation, as a result, non-refoulement at sea would be ensured.  
 
Chapter 2 also examines the international maritime laws: UNCLOS III, SAR Convention 1979 
and SOLAR Convention 1974 to find an answer for the protection of the boat refugees. After 
examining Article 98(1) of UNCLOS III, the only provision in the UN Convention on the Law 
of the Sea to suggest a  state’s duty to render assistance at sea, this study suggests that the duty 
to assist at sea is discretionary in nature, whereby a flag state should provide assistance at sea, 
but the duty to rescue much depends on the judgement of  a shipmaster.11 Moreover, the terms 
‘search’, ‘rescue’ and ‘distress’ are not clarified in UNCLOS III, but they are mentioned in the 
SAR Convention, whose object and purpose is different from UNCLOS III. Thus, there is a 
conceptual gap in the application of Article 98(1).12 Another challenge is, if  the formulation 
of Article 98(1) is considered, then can be seen that it indicates the obligation to render 
assistance is only at high sea; there is no clear obligation to rescue in the territorial sea.13 
However, to fill the gap, if the human rights instruments are considered with Article 98, then 
the Article is applicable to all sea areas.  
                                                 
7 For example, Article 16(1): Access to Courts; Article 17(1): Wage-Earning Employment; Article 18: Self-
Employment; Article 21: Housing; Article 28(1): Travel Documents. 
8 Section 2.3.1., Chapter 2.  
9 See also, Section 5.2.5., Chapter 5.  
10 See sections 2.2.1.3. and 2.2.1.4., Chapter 2. 
11 Section 2.4.1.1., Chapter 2. 
12 Ibid. 
13 Ibid.  
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Boat refugees are desperate to find a new home, but under Articles 19 and 25 of UNCLOS III 
a coastal state enjoys its sovereign right over the territorial sea and can deny the access of ‘right 
of innocent passage’ to any ship for violation of its domestic law.14 The gap in law may be 
minimised if the right of innocent passage is considered with international human rights and 
customary law. Chapter 2 analyses the SAR Convention, which particularly deals with search 
and rescue operations at sea of coastal states, who is responsible for conducting rescue 
operations in cooperation with other states. But the law is unclear as to what would the next 
step be after rescuing refugees from sea. After a rescue operation, as a temporary measure, a 
ship may be a ‘place of safety’, but the right of disembarkation of refugees under the law is 
unclear.15 The Tampa Case highlights the gap in the existing legal framework.16 To fill the gap, 
the IMO issued the Guidelines on the Treatment of Persons Rescued at Sea (2004), but the 
Guidelines are not binding in nature. The Pinar incident (2009) illustrates the inherent 
problems.17 The SOLAS Convention is also examined in Chapter 2; its objective is to ensure 
the provision of safety equipment on merchant ships. Under Chapter V, Regulation 33(1) of 
the Convention there is an obligation to conduct a rescue operation in response to a distress 
message; however, this is discretionary in nature.18 Chapter 2 also examined the 1989 Salvage 
Convention and 1958 High Sea Convention. But these treaties are inadequate to protect boat 
refugees.19 Chapter 2 also considers a range of General Assembly Resolutions, IMO 
Guidelines, ExCom Conclusions and UNHCR Guidelines on refugee protection at sea. Even 
though these are positive approaches to refugee protection, they are ‘soft law’, with no binding 
effect.20 Chapter 2 contends that existing international law is not sufficient to protect boat 
refugees.  
In summary, the findings of Chapter 2 suggest that in present international law (in particular, 
the 1951 Refugee Convention and 1967 Protocol, UNCLOS III, SAR Convention and SOAS 
Convention), there is neither a specific law or any unambiguous clause that specifically and 
clearly addresses the protection of boat refugees. Moreover, there is no monitoring body and 
universal procedure for refugee protection. Thus the present mechanism is fragile, and as a 
result boat refugees are unprotected under international law.  
                                                 
14 Section 2.4.1.2., Chapter 2.  
15 Section 2.4.2. Chapter 2. 
16 Chapter 3.  
17 Section 2.4.2., Chapter 2. 
18 Section 2.4.3., Chapter 2.  
19 Sections 2.4.4. and 2.4.5. in Chapter 2. 




Chapter 3 analyses regional practices in respect to boat refuges – in other words, it addresses 
research question 2. It focuses on the practices of Australia and the United States; both States 
are parties to the 1951 Refugee Convention and 1967 Protocol, who have also developed 
domestic refugee protection systems. 
This study finds that although Australia has signed to international refugee conventions, it 
exploits all the gaps in the international framework. In fact, refugee applications are considered 
under its domestic law – the Migration Act 1958 (Cth) – as Australia has not yet incorporated 
the international refugee instruments into its domestic law.21 
Although the  Migration Act 1958 deals with the refugee issue, however, the Act provides a 
different definition of persecution then the 1951 Convention22 – in other words, a more narrow 
definition.23 Under the Act, a protection visa can be denied on the grounds of national security 
or character.24 Also, the non-refoulement principle is ignored in the Act.25 One of the most 
important findings to emerge from this study is that the Migration Act 1958 excludes Christmas 
Island, Ashmore and Cartier Islands and Cocos Islands from Australia’s migration zones.26 
Thus, even if a refugee boat arrives on these islands, refugees cannot claim the benefit of the 
non-refoulement principle. Accordingly, there is a difference between legal presence and 
physical presence in the territory of Australia which is a clear violation of non-refoulement. 
The Maritime Powers Act 2013 (Cth) also provides a vast power to maritime officers to take 
necessary action against unauthorised maritime arrivals.27 In addition, Australia adopted the 
‘Operation Relex’ and ‘Operation Sovereign Borders’ policies to deter boat refugees. It also 
signed the ‘Pacific Plan’ with Nauru and Papua New Guinea and concluded regional 
agreements with the South East Asian states (Cambodia, Indonesia and Malaysia) to manage 
and transfer boat refugees to its neighbouring states’ detention camps in the name of regional 
cooperation. In the Tampa Case28 Australia’s obligation under the 1951 Convention was tested 
in the Federal Court. The court ruled that unless the 1951 Convention was incorporated into its 
domestic law, Australia was not obliged to respect the non-refoulement principle.  
                                                 
21 Section 3.2.1., Chapter 3. 
22 Section 5H, Migration Act 1958 (Cth).  
23 Section 91R, Migration Act 1958 (Cth). 
24 Section 501(1), Migration Act 1958 (Cth). 
25 Section 197C(2), Migration Act 1958 (Cth). 
26 Section 5, Migration Act 1958 (Cth). 
27 Sections 7, 50 and 69, Maritime Powers Act 2013 (Cth).  
28 Ruddock v Vadarlis [2001] FCA 1329. 
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In the United States, the Refugee Act 1980 is the principal legislation which deals with refugees; 
however, it neglects the non-refoulement principle.29 Under the Act, an foreigner cannot apply 
for refugee status if he/she is considered a danger to society.30 Moreover, after 9/11, the refugee 
law was amended and the Homeland Security Act of 2002 was adopted to remove unauthorised 
persons from the US land with vast powers. The United States also adopted special policies to 
deter the boat refugees. The US President Ronald Reagan by Executive Order 1232431 and 
Presidential Proclamation No. 486532 empowered the Coast Guards to interdict at sea any 
undocumented refugee vessel which approached from Haiti. Similarly, President George Bush 
declared Executive Order 1280733 to immediately return refugee boats, which violates the non-
refoulement principle. The United States also adopted a policy of interdicting boats to other 
regional states by concluding bilateral agreements; as a consequence, refugee and migration 
boats are transferred to the country of origin without any hearing. In Sale v Haitian Centers 
Council,34 the US interdiction policy was challenged, with the court handing down what is 
considered one of the most notable judgment in international refugee law. After analysing 
Article 33 of the Refugee Convention, the US highest court ruled that non-refoulement has no 
extraterritorial application according to its plain meaning and drafting history. In the conclusion 
of Chapter 3, this study asserts that even though Australia and the United States are parties to 
international refugee instruments, they ignore their international commitment to refugee 
protection, particularly in relation to boat refugees, which is not a model for the rest of the 
world. In this regard the highest courts of both states have delivered the verdicts consistent 
with the governments’ policies, which indicates the shortcomings in the existing protection 
regime.  
 
Chapter 4 addresses research question 3 and finds the answer after critically analysing the 
refugee protection mechanism of South East Asian states, where there is no regional or 
domestic refugee law and the majority states are non-parties to the international refugee 
instruments. In fact, the Asian states reject the 1951 Refugee Convention and/or the 1967 
Protocol because of their ‘Eurocentric’ origins and accordingly, none of the South East Asian 
states are parties to these instruments. Against this background, the main goal of the chapter is 
                                                 
29 § 241(b)(3)(A), Refugee Act of 1980.   
30 § 208 (b)(2)), Refugee Act of 1980. 
31 US President Executive Order 12324: Interdiction of Illegal Aliens, 29 September 1981. 
32 US Presidential Proclamation 4865: High Seas Interdiction of Illegal Aliens, 29 September 1981. 
33 US President Executive Order 12807 (Interdiction of Illegal Aliens), 24 May 1992.  
34 Sale v Haitian Centers Council, Inc, 509 US 155 (1993). 
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to examine how the non-party States are dealing with the boat refugee problem. First, the 
research examines the refugee protection regime of South East Asia including the boat 
refugees,35 and the following part of Chapter 4 comprehensively examines the situation in the 
major refugee host states of the region: Bangladesh, Thailand, Malaysia and Indonesia.36 While 
there is no refugee law in the region, refugees are dealt with under general immigration law 
and under ad hoc policy. The chapter critically examines the immigration laws, as well as 
refugee policies (especially relating to boat refugees), maritime law and domestic applications 
of international law. The chapter finds that under the existing law, refugees are treated as 
‘alien’, ‘illegal’ and ‘undocumented persons’, and their rights are very limited.  
However, the study did find in Chapter 4 that the coastal states of South East Asia have two 
types of refugee protection policy. If refugees come by a land route governments of the region 
either adopt ad hoc policies on refugees and with the support of the UNHCR the asylum seekers 
are sent to registered camps, or alternatively they are sent to detention centres for violation of 
immigration law. But in the case of boat refugees, the South East Asian states strictly control 
their maritime zones and adopt push-back, turn back and interception of refugee boat at sea 
policies; thus, turning back refugee boats to sea is a common practice in the region. Even if a 
refugee boat manages to arrive on land, then arrest for violation of law and placement in a 
detention centre is common. Despite these facts, on many occasions Bangladesh, Thailand, 
Malaysia and Indonesia have under customary law allowed boat refugees on humanitarian 
grounds, which is a positive approach of the states. The states of the region are parties to 
UNCLOS III, SAR and SOLAS Conventions which provide that under international maritime 
law states have a customary obligation to assist refugees at sea. Moreover, courts of the region 
have in a series of cases either directly and indirectly ruled that in the absence of domestic law, 
states should respect the international human rights commitment which they signed up to. 
RAMMRU v Bangladesh is a landmark decision, with the High Court of Bangladesh in a writ 
petition case ruling that even though Bangladesh is not a party to the 1951 Refugee Convention, 
the Convention has been respected by the majority of the world for more than 60 years; thus as 
a matter of customary law Bangladesh should respect international law and the non-
refoulement principle. Moreover, this study also shows that with the Jakarta Declaration on 
Addressing Irregular Movement of Persons of 2013, Bali Declaration 2016, Bangkok 
Principles 2001, the Joint Statement: Ministerial Meeting on Irregular Movement of People in 
                                                 
35 Sections 4.1. to 4.4, Chapter 4.  
36 Section 4.5, Chapter 4. 
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Southeast Asia 2015, Regional Ministerial Conferences of the Bali Process Forum and ASEAN 
Human Rights Declaration 2012, the South East Asian states have displayed their strong 
commitment to human rights and protection of refugees, particularly those who arrive by sea. 
Accordingly, the study concluded that these positive approaches indicate hope for solving the 
refugee crisis in the region.  
Chapter 5 of the thesis examines research question 4. The findings of Chapter 2, 3 and 4 are 
also evaluated in Chapter 5. In this context, the investigation of the 1951 Refugee Convention 
has shown that there are shortcomings in the existing refugee protection mechanism: there is 
no monitoring system of application of refugee law, and there is no treaty interpretation body; 
as a result states are providing a narrow view of refugee law, differentiating between legal 
presence and physical presence in a territory (e.g. Australia practice) and imposing various 
interception and push-back policies to deter the refugee boats.37 Moreover, while there is no 
international refugee court, domestic courts are handing down judgments according to the 
government’s refugee policy that is, they are providing a narrow interpretation of international 
refugee law. In this vein, in the Sale Case the Supreme Court of the United States declared that 
the non-refoulement principle has no extraterritorial effect and accordingly justified the refugee 
boat interdiction policy of the United States. In the Tampa Case, the Federal Court of Australia 
in a majority verdict held that the government has prerogative powers to decide who should be 
allowed into and who should be denied entry into its territory even though Australia is a party  
to the 1951 Refugee Convention, and accordingly the Court authorised the interception and 
detention policy to the boat refugees.38 In addition, this study further stresses that the 1951 
Refugee Convention is written from the perspective of protecting individuals, with no mention 
of mass influx or arrival of boat refugees. Article 1A(2) of the Convention states: ‘the term 
“refugee” shall apply to any person who owing to well-founded fear of being persecuted … is 
unwilling to avail himself of the protection of that country.’39 
Chapter 5 also comprehensively analyses the extraterritorial application of the non-refoulement 
principle – whether the principle is equally applicable to boat refugees; whether boat refugees 
can claim the benefit of the norm. After critically examining the text of the Refugee 
Convention, drafting discussions, state practices, leading judicial decisions and literatures this 
study submits that the application of the non-refoulement principle at sea is unclear under 
                                                 
37 Australia’s and United States’ practices on boat refugees. Discussed in Chapter 3. Also see Chapter 4.  
38 Tampa Case of Australia and Sale Case of United States discussed in Chapter 3.  
39 Section 5.2.4., Chapter 5.  
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international refugee law.40 The customary law status of the non-refoulement principle (Article 
33(1) of 1951 Refugee Convention) in relation to boat refugees is also examined. After 
analysing state practices on boat refugees (those of the United States, Australia, Canada, 
Europe and South East Asia ), the ICJ’s decisions in North Sea Continental Shelf Cases and 
the Asylum Case and the UK decision of Roma, this study contends that the non-refoulement 
principle has failed to attain the status of customary law to protect the boat refugees.41  
While there is no specific international human rights law for refugees at sea, Chapter 5 critically 
examines the provisions of UNCLOS III which are related to boat refugees. It is argued that 
although Article 98(1) of UNCLOS III provides for a state’s obligation ‘to render assistance to 
any person found at sea’, its formulation directly indicates that the provision is applicable at 
high sea, and indirectly in exclusive economic zone (Article 58(2)), and there is no clear 
statement about the territorial sea. Moreover, the terms ‘search’, ‘rescue’, ‘distress’ are not 
defined in UNCLOS III; therefore, there are practical uncertainties in the Convention’s 
application.42 Bona fide boat refugees are desperate to find a new destination as a safe haven, 
but according to Articles 19, 21 and 25 of UNCLOS III the rights of innocent passage may be 
denied by a coastal states for violation of its domestic law. Therefore, boat refugees face 
challenges to reach a new destination.43 
Boat refugees travel in unregistered small wooden boats. Article 110(1)(d) of UNCLOS III 
allows the right to visit a stateless ship at high sea. On the other hand, according to Article 
91(1): ‘Every State shall fix the conditions for the grant of its nationality to ships, for the 
registration of ships in its territory, and for the right to fly its flag.’ And thus, registration of 
small ships or boats is not mandatory under international law. It is submitted that a journey in 
a small boat does not violate international law. Moreover, the boats are rickety and wooden, 
which are dangerous and unreliable for a perilous sea journey; thus refugee boats are in 
‘distress’ at sea. It is unclear whether a boat journey to a coastal state would be ‘prejudicial to 
the peace, good order or security of the coastal State’ (Article 19(1)).44 It is further noted that 
the SAR Convention covers research and rescue operations, but rescue operations are a 
discretional matter for a coastal state. Moreover, after the rescue operation, which place would 
be a ‘place of safety’ for the rescued refugees is not clear in the law. If refugees are rescued 
                                                 
40 Section 5.2.5., Chapter 5.  
41 Section 5.2.6., Chapter 5. 
42 Section 5.3.1., Chapter 5.  
43 Section 5.3.2., Chapter 5.  
44 Section 5.3.3., Chapter 5. 
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from sea, then the state obligation to accept the refugees is unclear. In particular, the existing 
international law is silent about the ‘disembarkation’ issue. It is unclear which state owes an 
obligation to provide shelter to refugees: whether it is the coastal state, which is ‘next port to 
call’, or flag state of the ship or the shipmaster’s state.45 In addition, according to the SOLAS 
Convention contracting states ‘undertake’ to ensure necessary arrangements for search and 
rescue for distress.46 Thus, the provision is discretionary in nature for a coastal state, and not a 
mandatory obligation. Moreover, it is not clear what would be the situation- if a shipmaster 
ignores a distress call to rescue people at sea.47  
In addition to the above arguments, it is argued that there is a clear conflict between 
international refugee law and the international law of the sea. According to Article 31 of the 
1951 Refugee Convention, contracting states shall not impose penalties on refugees on account 
of illegal entry; on the other side, according to Articles 19(2)(g) and 21(1)(h) of UNCLOS III, 
a coastal state may adopt necessary steps to stop for violation of laws in its territorial sea. 
Therefore, there is a conflict in the protection regime.48 However, the gap in  protection may 
be reduced if the coastal State follows its international human rights obligations to  boat 
refugees.49  Nevertheless, the challenge remains: a State enjoys the inherent right to control its 
borders. So, without any particular law, protection of boat refugees remains  an indistinct area 
of international law.50 
Another complex issue arises under modern international law, when a state signs various 
international human rights instruments, thus causing ‘absolute sovereignty’ to become 
‘restricted sovereignty’. However, in this situation the only exception is immigration control, 
because a state cannot open its border for all, which is considered a ‘last bastion’ of state 
sovereignty. This study therefore suggests that without any clear legal obligation, refugee 
protection at sea is a challenging question, which indicates the grey zone of international law.51  
On the other side, Chapter 5 highlights that even though South East Asian states are non-party 
nations to the 1951 Refugee Convention and there is no refugee law in the region, however, 
the States do allow mass influx of refugees on ad hoc bases and humanitarian grounds. 
Moreover, their various domestic policies and initiatives regarding refugees also indicate that 
                                                 
45 Section 5.4., Chapter 5.  
46 Regulation 7(1), Chapter V of SOLAS 1974.  
47 Section 5.5., Chapter 5.  
48 Section 5.6., Chapter 5. 
49 Section 5.10, Chapter 5.  
50 Section 5.6 and 5.7, Chapter 5. Also see, section 5.10 of Chapter 5.  
51 Section 5.7., Chapter 5. 
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the states have sympathy for refugees, which is a positive notion of international obligation.52 
South East Asian states have concluded bilateral agreements and Memoranda of Understanding 
(MOU) with other states which also indicates that the states are interested to work with each 
other.53 The South East Asian states, especially the major refugee hosting states (Bangladesh, 
Thailand, Malaysia and Indonesia), in different regional forums on several occasions have 
expressed that a comprehensive regional protection framework is needed as a burden-sharing 
principle to deal with the refugee issue of the region. In this regard, particularly the Ministerial 
meetings of the Bali Process Forum show that the coastal states of South East Asia are 
interested to enter into a regional cooperation arrangement for refugee protection and irregular 
migration with special attention to the boat refugees of the region.  Earlier, in 2010 the ASEAN 
states of the region according to the spirit of UNCLOS III and 1974 SAR Convention adopted 
the Declaration on Cooperation in Search and Rescue of Persons and Vessels in Distress At 
Sea, under which the states agreed to assist any person or vessel who is in distress at sea. The 
Declaration also strongly suggests that states of the region mutually agree to cooperate in 
search and rescue operations.  
In the Bali Process Forum, Jakarta Declaration of 2013 and the Special Meeting on the Bay of 
Bengal and Andaman Sea Crisis of 2015 the states of the region expressed their concerned and 
committed to work through regional cooperation to achieve a protection regime for the boat 
refugees of Bay of Bengal and Andaman Sea.54 
In the past, the UNHCR expressed its concern about the lack of national and regional refugee 
laws in South East Asia.55 The UNHCR proposed to South East Asian states for the 
establishment of an effective ‘refugee status determination system’ (RSD) with a durable 
solution under the Regional Cooperation Framework of the Bali Process, particularly for the 
maritime movement in South East Asia.56 The UNHCR in its latest report (October 2019) also 
                                                 
52 For example, National Strategy to Protect Undocumented Immigrant of Bangladesh, 2013; National Screening 
Mechanism of Refugee Protection of Thailand, 2019; Malaysia and Indonesia’s immediate response to the 2015 
Boat Refugee Crisis; Indonesia’s 1999 Human Rights Law and Presidential Regulation on Foreign Refugees 
2016. See sections 5.12. and 5.13, Chapter 5. Also see Chapter 4 for the detailed discussion.  
53 For example, Bangladesh and Myanmar; A Triple MOU between Thailand, Cambodia and UNHCR; 
Cambodia and Australia; Malaysia and Australia. See Chapter 4 for details.  
54 Section 5.13., Chapter 5.  
55 Chapter 4 and section 5.13, Chapter 5. 





emphasised on ‘robust engagement’ among the States for refugee protection in South East 
Asia.57  
In the Fourth Regional Ministerial Conference of the Bali Process, the states agreed to develop 
a regional cooperation framework to face the challenges of irregular movement in the regions,  
where particular emphasis was given to refugees and asylum seekers.58 Subsequently, in 
September 2012, the Regional Support Office of the Bali Process (RSO) was established in 
Bangkok to facilitate the operationalisation of the Regional Cooperation Framework (RCF) for 
irregular migration in the Asia Pacific region. The aim of the RSO was to support and 
strengthen practical cooperation on refugee protection, including international migration, 
human trafficking and smuggling, and other components of migration management in the 
region.59
 
After the Bay of Bengal-Andaman Sea crisis of 2015, in the Sixth Ministerial Conference of 
the Bali Process60
 
the importance of humanitarian assistance to irregular migration in the Bay 
of Bengal and Andaman Sea was highlighted and it was asserted that member states should 
‘give priority to coordinate on rescues at sea.61 Earlier, the 2010 ASEAN Declaration on 
Cooperation in Search and Rescue of Persons and Vessels in Distress at Sea also indicated the 
states of the region are interested to work mutually in search and rescue at sea operations.62 
Moreover, in the ASEAN summits the heads of South East Asian nations have committed to 
respect human rights, especially making a humanitarian commitment to the Rohingya people 
of Rakhine State. The heads of state have also acknowledged the need to ensure the general 
principles of international law including UNCLOS III.63 In the fifth meeting of the Task Force 
                                                 
57 UNHCR, ExCom, Regional Update – Asia and the Pacific (Seventieth session, 7-11 October 2019) 2 
<https://www.unhcr.org/5d8dcb767.pdf>.  
58 Co-Chairs’ Statement, ‘Fourth Bali Regional Ministerial Conference On People Smuggling, Trafficking in 
Persons and Related Transnational Crime’ (The Bali Process, Bali, Indonesia, 29-30 March 2011) 1-5, 3 [16]-
[17] <http://www.baliprocess net/UserFiles/baliprocess/File/110330_FINAL_Ministerial_Co-
chairs%20statement%20BRMC%20IV(1).pdf>.  
59 The Bali Process, Regional Support Office < http://www.baliprocess net/regional-support-office/>. See also 
The Bali Process Conclusions on Establishment of The Regional Support Office  
< http://www.baliprocess.net/UserFiles/baliprocess/File/RSO%20Information%20Sheet%20-
%20Bali%20Process%20Conclusions.pdf>; The Bali Process Regional Support Office Information Sheet: 
Overview <http://www.baliprocess.net/UserFiles/baliprocess/File/RSO-Information%20Sheet%202.pdf>.  
60 Co-Chairs’ Statement, ‘Sixth Ministerial Conference of the Bali Process on People Smuggling, Trafficking in 
Persons and Related Transnational Crime’ (The Bali Process, Bali, Indonesia, 23 March 2016) 1  
<https://www.baliprocess.net/UserFiles/baliprocess/File/BPMC%20Co-chairs%20Ministerial%20Statement_ 
with%20Bali%20Declaration%20attached%20-%2023%20March%202016_docx.pdf>.  
61 Ibid, paras 1 and 8. 




on Planning and Preparedness (TFPP) of the Bali Process (February 2020) the participant states 
(Bangladesh, Indonesia, Myanmar, Thailand, Malaysia, Vietnam and other) discussed irregular 
maritime movement in the Indian Ocean region and emphasised on humanitarian assistance, 
saving of life at sea, the non-refoulement principle, search and rescue operations and a durable 
solution of the refugee crisis of the region.64  
In the past, during the Indochinese boat people crisis, South East Asian states worked 
cooperatively under the Comprehensive Plan of Action (CPA), which also indicates a positive 
approach of the states of the region to the protection of boat refugees.65 Also in 2001, the 
Bangkok Principles were adopted to protect refugees through the Asian-African Legal 
Consultative Organization (AALCO). Although the Bangkok Principles are not binding, they 
indicate a positive initiative on refugee protection by the 48 member states66 including 
Bangladesh, Thailand, Malaysia, Indonesia, Myanmar, Vietnam.67  
Moreover, this study notes that Bangladesh, Thailand and the Philippines are member of the 
ExCom body of UNHCR which indicates that the states acknowledge, respect and support the 
rights of refugees and refugee protection. In addition to this, Malaysia, Indonesia, Myanmar, 
Laos and Vietnam are observer member of the ExCom, which also exhibits a positive approach 
to refugee protection.68  
Also, under the peremptory norm of jus cogens, the States of the region have an obligation to 
respect the non-refoulement principle, and to ensure the right to life. They are also prohibited 
from  torture or cruel, inhuman or degrading treatment of all  people including  boat refugees.69 
In a nutshell, Chapter 5 focuses on the research question 4. All the states of South East Asia 
are coastal states by virtue of their unique geographical location. As a result, the states are 
connected by sea, and sea is common to all; accordingly, the sea route unites the states of the 
region, where there is no visible boundary and as consequence boat refugees can easily travel 
to neighbouring states for safety and security. However, states of the region are non-parties to 
the 1951 Refugee Convention and 1967 Protocol, and there is no refugee law in the region – 
there is a gap in the protection regime. Given the gaps in international law, this research  
                                                 
64 Ibid.  
65 Section 5.13., Chapter 5. Also, sections 1.1. and 1.5, Chapter 1; Chapter 4.  
66 AALCO Member States <http://aalco.int/scripts/view-posting.asp?recordid=3>.  
67 Section 5.13., Chapter 5. Also, section 4.2., Chapter 4. Section 1.4., Chapter 1.  
68 ExCom, Report of the Seventieth Session of the Executive Committee of the High Commissioner’s 
Programme, Ref: A/AC.96/1198, Geneva, 7– 11 October 2019 <https://www.unhcr.org/en-au/5db958137>.  
69 Section 5.11, Chapter 5.  
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contends that signing the international refugee instruments will not solve the boat refugee 
problem of South East Asia.70 This study notes that in many cases international refugee law is 
unable to address regional refugee problems; thus regional refugee laws had been developed.71 
Extraterritorial application of the non-refoulement principle (Article 33(1) of UNCLOS III) is 
a grey zone of international law.72 State practices also do not support the non-refoulement 
principle as customary law to boat refugees.73 UNCLOS III is unclear in its protection of boat 
refugees; on the one hand, a coastal state enjoys sovereignty in its territorial sea and contiguous 
zone; on the other hand, according to the text, the duty to rescue under Article 98(1) of 
UNCLOS III is not in obligatory in nature; rather it is discretionary for coastal states and flag 
states.74 Moreover, the status of a stateless boat is unclear under UNCLOS III: whether it will 
enjoy the ‘right of innocent passage’ in the territorial sea or be treated as a ship without 
nationality.75 Accordingly, there are conflicts in the law of the sea, international refugee law 
and migration control.76 The SAR and SOLAS Conventions are also inadequate to protect, save 
and rescue boat refugees.77 However, as already indicated, in various forums and commitments 
the South East Asian states, especially the major refugee hosting countries, have acknowledged 
and emphasised the need for refugee protection.78 Especially in the Bali Process Forum, the 
Special Meeting on the 2015 Bay of Bengal-Andaman Sea Crisis, the states of the region 
expressed their commitment to protect boat refugees through a burden-sharing and regional 
approach. Moreover, this study contends that, while all the states of the region are parties to 
UNCLOS III, and also parties to the SAR and SOLAS Conventions, under customary 
international law states are under an obligation to protect, assist and rescue boat refugees 
including to allow disembarkation. Finally, the study suggests that while Rohingya boat 
refugees attempt to reach neighbouring coastal states by boat, this is a regional issue. Therefore, 
a regional response and ‘burden sharing is required to solve the issue. 
In view of the above, it is contended that the Rohingya crisis highlights the absence of a 
regional refugee protection framework. This thesis further claims that the boat refugee issue 
                                                 
70 Chapter 2, Chapter 3 and Chapter 5.   
71 For example, 1984 Cartagena Declaration in Latin America; 1969 Refugee Convention in Africa; 2004 
Mexico Declaration and Plan of Action for Protection of Refugees in Latin America; 2014 Brazil Declaration 
and Plan of Action; and Common European Asylum System. See section 1.1., Chapter 1; section 4.2., Chapter 4.  
72 Section 5.2.5., Chapter 5.  
73 Section 5.2.6., Chapter 5. 
74 Section 5.3.1, Chapter 5.  
75 Section 5.3.3, Chapter 5.  
76 Sections 5.6. and 5.7., Chapter 5.  
77 Sections 5.4. and 5.5., Chapter 5.  
78 Section 5.13., Chapter 5.  
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reveals the absence of a regional framework; this makes refugee protection fragile and a 
challenging problem in South East Asia. As a result, a regional protection framework is needed 
to protect the boat refugees.79 To sum up, Chapter 5 suggests that a regional approach is needed 
to solve the challenges of protection of boat refugees.80 Accordingly, this thesis argues that a 
regional framework is essential to protect the boat refugees of South East Asia.  
6.3. Suggestions and Recommendations  
 
It is clear from this study that the states of South East Asia have been continuously developing 
their approaches to refugee protection, albeit slowly; it is positive that progress has been made 
in the last few years, especially through the Bali Forum.81 However, to protect the refugees in 
South East Asia, a holistic approach is needed to further this progress. 
Although a number of shortcomings in the existing international law were identified, we should 
acknowledge that the amendment and modification of international treaties is a complex and 
difficult process.82 It is submitted that strengthening the regional fora could provide a solution 
in this respect.  
After the Bay of Bengal and Andaman Sea Crisis of 2015, the UNHCR, IMO and UNODC 
suggested a proposal to protect the boat refugees in the region.83 Earlier, the UNHCR had 
prepared ‘The 10-Point Plan in Action’ regarding refugee protection and mixed migration.84 
                                                 
79 Sections 5.13 and section 5.12., Chapter 5.  
80 Sections 5.13., and 5.14, Chapter 5.  
81 Section 5.13., Chapter 5,  
82 Article 40 (Amendment of multilateral treaties), 1969 Vienna Convention on the Law of Treaties. See also M. 
J. Bowman ‘The Multilateral Treaty Amendment Process: A Case Study (1995) 44(3) The International and 
Comparative Law Quarterly 540, 541. On the multilateral treaty amendment process Bowman notes that: 
‘Inevitably, many practical and political difficulties will have to be overcome in the attempt to achieve 
agreement upon the substantive issues involved. It must also be recognised, however, that the amendment 
process is itself liable to generate legal problems of a technical, procedural kind which may call into question 
the adaptability of the treaty concerned, or at least be productive of delay or uncertainty in this regard.’ 
83 The proposal of UNHCR, IMO and UNODC included: 1). Strengthen Search and Rescue (SAR) operations; 
2). Establish effective, predictable disembarkation to a place of safety; 3). Establish or enhance reception 
facilities; 4). Identification and treatment of those with international protection needs; 5). Facilitate solutions for 
persons in need of international protection; 6). Support for returns of those not in need of international 
protection; 7). Reinforce the gathering, sharing, analysis and use of information related to movements by sea; 8). 
Capacity building in countries of transit and first asylum; 9). Expand legal alternatives to dangerous movements; 
10). Humanitarian, human rights and particularly development needs in source countries. See UNHCR, 
Proposals for Action: Bay of Bengal and Andaman Sea (May 2015) <https://www.unhcr.org/55682d3b6 html>.  
84 The ‘10-Point Plan of Action’ of UNHCR suggested: 1). Cooperation among key partners; 2). Data collection 
and analysis; 3). Protection sensitive entry systems; 4). Reception arrangements; 5). Mechanisms for profiling 
and referral; 6). Differentiated processes and procedures; 7). Solutions for refugees; 8). Addressing secondary 
movements; 9). Return arrangements for non-refugees and alternative migration options; 10). Information 




Following the 10-Point Plan, the UNHCR suggested ‘a Model Framework for Cooperation 
following Rescue at Sea Operations involving Refugees and Asylum-Seekers’.85  
 
Furthermore, the Asia Pacific Refugee Rights Network (APRRN), a human rights group in the 
Asia Pacific region, urged the states of the region to take action on maritime movement.86 
Another relevant text is the Preamble of the UN Charter: it emphasises the promotion of social 
progress and better standards of living. Article 55 of the Charter promotes the respect and 
observance of human rights for all, and under Article 56 all member states pledge to work 
jointly in cooperation for the achievement of the purposes of Article 55. 
 
We also need to consider the initiatives of the Executive Committee of the High 
Commissioner’s Programme (ExCom), which is an adviser body on international refugee 
protection within the UNHCR.87 Bangladesh, Thailand and the Philippines are full member 
states,88 and Indonesia, Malaysia, Myanmar, Singapore and Vietnam are observer member 
states of ExCom.89 On several occasions ExCom has called upon all coastal states to consider 
their humanitarian obligations to bona fide refugees, at least on a temporary basis.90 
 
Based on the findings of this research study and considering the above-mentioned proposals 
regarding refugees at sea, the following suggestions and recommendations are proposed to 
improve the protection of boat refugees in South East Asia.  
 
                                                 
85 It is to be noted that according to the Preamble and Purpose of the proposal, the aim of UNHCR’s Model 
Framework is to improve responses on rescue at sea operations involving refugees and asylum seekers, not the 
protection of boat refugees. See UNHCR, Summary Conclusions: Refugees and Asylum-Seekers in Distress at 
Sea – How Best to Respond? Expert Meeting in Djibouti (8-10 November 2011) 
<https://www refworld.org/docid/4ede0d392.html>. 
86 APRRN urged the states of the region: 1). Ensure that people on boats are allowed to disembark at shore and 
are not pushed back to sea; 2). Strengthen search and rescue operations in the Andaman Sea and Bay of Bengal; 
3). Ensure a robust screening mechanism to identify people with protection needs; 4). Provide people rescued at 
sea with immediate access to humanitarian assistance, especially vulnerable women and children; 5). 
Immediately cease detaining people with protection concerns and explore options for alternatives to detention; 
6). Provide people in need of protection with access to fair and robust asylum procedures; 7). Continue to 
actively develop regional and national solutions that address the root causes of refugee and migrant outflows. 
See APRRN, APRRN Statement on Maritime Movements in the Indian Ocean (12 October 2015) 
<http://aprrn.info/wp-content/uploads/2015/10/APRRN-Statement-on-Protection-at-Sea.pdf>.  
87 UNHCR, ExCom <https://www.unhcr.org/en-au/executive-committee html>.  
88 UNHCR, ExCom, List of Membership <https://www.unhcr.org/en-au/excom/announce/40112e984/excom-
membership-date-admission-members.html>.  
89 United Nations General Assembly, Report of the Seventieth Session of the Executive Committee of the High 
Commissioner’s Programme, Seventieth Session, Geneva, 7-11 October 2019 (A/AC.96/1198, 14 October 
2019) <https://www.unhcr.org/5db958137.pdf>.  





1. A broader definition for refugees should be adopted to include victims of human rights 
violations and refugee arrivals by boat. 
The definition of refugee 
(I). A person will be a refugee if owing to well-founded fear of being persecuted or 
tortured for reasons of race, religion, nationality, membership of a particular social 
group or political opinion, is outside the country of his/her nationality and is unable or, 
owing to such fear, is unwilling to avail him/herself of the protection of that country; 
or who, not having a nationality and being outside the country of his/her former habitual 
residence as a result of such events, is unable or, owing to such fear, is unwilling to 
return to it. 
 
(II). The term ‘refugee’ shall also apply to persons who, owing to violation of human 
rights, internal racial discrimination and persecution, or other circumstances which 
seriously discriminate against a particular a group of people or ethnic community where 
their safety or freedom has been threatened and endangered, are forced to leave his/her 
place of habitual residence/nationality in order to seek refuge in another place which is 
outside his/her country of origin or nationality. 
 
(III). A refugee can arrive and seek refuge to in another state by various routes: land, 
sea route (by boat/ship) or by air. Whatever the route of arrival is, a person is eligible 
to seek refugee status, if he/she can satisfy the definitions ((I) and (II) above).  
 
(IV). The legal dependents of a refugee shall be deemed to be refugees as well.  
 
2. An effective mechanism should be developed for the primary screening of boat refugees. 
Thus, a Refugee Status Determination System (RSDS) should be developed in South East Asia.  
Refugee Status Determination System 
(I). A prima facie refugee will be given international protection. ‘Prima facie’ means 
‘at first appearance’. 
 
(II). If a person seeks international protection as a refugee, then as soon as possible 
he/she will be taken to nearby Refugee Status Determination Centre for an interview; 
333 
 
or alternatively authorised government officials including UNHCR (United Nations 
High Commissioner for Refugees) representatives will arrange for the refugee an 
interview and primary screening procedure in respect of refugee status, if needed.  
 
(III). If any person arrives by boat, then authorised government officials including 
UNHCR representatives must also be present at the primary screening. 
 
(IV). If any person claims that he/she needs international protection as a refugee, then 
the asylum seeker has to satisfy to the authorised officials the reasons – why he/she 
fears that he/she will be persecuted or subjected to other significant harm (such as 
torture) if they are returned to their country of habitual residence or country of origin. 
 
(V). If a person fulfils the criteria of the definition of refugee (as mentioned in 
recommendation 1), and according to reliable sources - it is evident that the person 
needs urgent international assistance to save his/her life, or his/her life is at risk, then 
the person will be given immediate international protection.  
 
(VI). If refugees arrive in groups or on another large-scale basis, and they share an 
apparent common risk of harm because of their ethnicity, religion, gender, political 
background in their place of former habitual residence, these groups will also be 
considered for international protection on prima facie basis.  
 
(VII). A common general questionnaire/list of criteria for an interview of refugee 
status will be decided by states of the region with consultation. The states may invite 
recommendations from the UNHCR, IMO (International Maritime Organization) and 
IOM (International Organization for Migration).  
 
(VIII). In the primary screening procedure, if a person satisfies the criteria, then he/she 
will be declared a refugee and will be given an Identity Card (ID) by the UNHCR or a 
government agency, which will give legal recognition of the right to stay in a country 
of asylum on a temporary basis. The refugee should not be arrested or detained unless 
he/she violates any condition/law of the asylum state. 
 
3. With the support of other stakeholders (UNHCR, IMO and IOM) a Refugee Status 
Determination Centre should be developed. 
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Refugee Status Determination Centre 
(I). After the primary screening procedure if the asylum seeker/seekers is recognised as 
a refugee then he/she will be transferred to a Refugee Status Determination Centre or 
refugee camp.  
 
(II). Until the final decision/durable solution of refugee status (voluntary repatriation, 
resettlement to third country or local integration), the refugee will reside in the Refugee 
Status Determination Centre. 
 
(III). In the Refugee Status Determination Centre, the basic needs of the refugee will 
be ensured (food, cloth, medicine). 
 
(IV). In the Refugee Status Determination Centre, basic livelihood and facilities 
according to the status of the asylum county must be ensured.  
 
(V). In the Refugee Status Determination Centre, other facilities will also be ensured as 
far as possible (e.g. amusement, exercise) to relieve the mental trauma of refugees.  
 
(VI). The UNHCR, international donor agencies and other stakeholders should 
facilitate the asylum country in this regard, otherwise it will cause undue burden to a 
particular country. 
 
4. Refugees could arrive as individuals or in a group. Mass influxes of arrivals could be 
considered. 
Mass influx of refugees and economic migrant 
(I). A refugee/asylum seeker may arrive individually or in a group. If the mass influx 
of refugees, or group of refugees can satisfy the definition of refugee, they will receive 
international protection. 
 
(II). During the initial screening of group refugees, special attention will be given to 
women, children, and other vulnerable group of people (elderly person, disable). 
 
(III)  If any person is identified as an economic migrant in a refugee group, then the 
State concerned should contact the economic migrant’s former habitual residence or 
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country of nationality, and the migrant should be returned there. In this situation the 
State may consult with UNHCR and IOM for safe return of the migrant. 
 
(IV) Notwithstanding this, a State should not consider immediate or automatic return 
of the economic migrant to the country of origin if there is any risk of torture or 
violation of human rights. According to international human rights obligations, a State 
is under obligation to ensure human rights to all, including economic migrants. In this 
situation, the concerned State may contact UNHCR, IOM and/or The United Nations 
Commission on Human Rights for support and suggestions. 
 
5. Bona fide refugees should not be penalised for illegal entry into the land, territory or 
maritime zones of a state.  
(I). States shall not impose penalties to a refugee or refugees on account of their illegal 
entry or presence into their land or maritime zones (territorial zone or contiguous zone), 
provided they present themselves without delay to the authorities and show good cause 
for their illegal entry or presence. 
 
(II). Boat refugees may arrive to a country of asylum without legal documentation via 
transit routes or transit states; in this situation, if they could have satisfied the good 
cause of arrival test, then they will not be sent back to sea.  
 
6. The non-refoulement principle should be respected at all times and be applied to all refugees.  
Non-refoulement principle 
(I). If any refugee is or group of refugees are allowed to stay in a land or territory of a 
State, then the State not shall expel or return (refouler) the refugee in any manner 
whatsoever (legally or forcefully) to the frontiers of territories where his/her life or 
freedom would be threatened on account of his/her race, religion, nationality, ethnicity, 
membership of a particular social group or political opinion. 
(II). The benefit of the provision of non-refoulement is applicable to all refugees. It 
applies even if there are reasonable grounds to believe that a refugee is a danger to the 
community or a threat to national security if he/she is allowed to remain, or if the 
refugee has already been convicted by a court for a particularly serious crime. There 
should be no immediate or automatic return to the country of origin if there is any risk 
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of a violation of human rights or torture. All the States are obliged under international 
law to respect, protect and ensure human rights for all human beings. 
(III). It is to be noted that non-refoulement of a refugee is a temporary solution of a 
crisis. The asylum state will try to resolve the refugee’s issue through voluntary 
repatriation, resettlement to a third country or local integration with the assistance of 
the UNHCR, IOM and other states as soon as practicable.  
7. Due to the geographical location, all the states of South East Asia are coastal states, thus the 
States enjoy exclusive sovereignty right at territorial sea and contiguous zone according to the 
UN Convention of the Law of the Sea 1982. The non-refoulement principle should be ensured 
to apply in all territorial seas specially for the boat refugees.  
 
Non- refoulement of boat refugees 
(I). Due to their geographical location, all States of South East Asia are coastal States, 
and are connected by sea to one another. Accordingly, the arrival of asylum seekers by 
boat is a common problem for the region. If any refugee boat arrives into the territorial 
sea of any State, the non-refoulement principle should be respected and the refugee boat 
should not be pushed back to sea. Without a primary screening procedure, the refugee 
boat should not be pushed back to sea. Human rights obligations should be respected at 
all times. 
 8. Innocent passage should be ensured for boat refugees in the territorial sea. 
(I). If a refugee boat arrives in the territorial sea of a coastal state, then it should be 
allowed to proceed to a nearby port or territory, and should not be stopped unless there 
is a serious ground of rejection, such as any illegal or criminal activities that increase 
the security risk for a State.  
(II). If boat refugees arrive by overcrowded, small, rickety or wooden boats, this 
situation can be described as ‘distress’. Accordingly, the principles of UNCLOS III and 
other general principles of international law should be respected.  
 
9. Stateless refugee boat in the territorial sea. 
(I). Nationality is essential for a vessel. But under UNCLOS III, it is not mandatory for 
small wooden boats to be registered. Therefore, refugee boats should be given the same 
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status as a registered vessel, whether it is a small wooden boat or a big boat or ship. 
Accordingly, the stateless refugee boat will enjoy the right of innocent passage in the 
territorial sea of a coastal state.  
10. Regional search and rescue cooperation centres should be established. 
 (I). Refugees use small, rickety boats for their sea journey to escape from persecution. 
In fact, the boats are not suitable for a perilous sea journey. Thus, regional search and 
rescue cooperation centres should be established and monitored to improve search and 
rescue operations in the Bay of Bengal and Andaman Sea. 
(II). In this situation, the states of the region with the support of the UNHCR, IMO, 
IOM and other humanitarian organisations will set up the facilities.  
 
11. Disembarkations of refugees should be allowed.  
(I). If a refugee boat arrives at a port or territory, disembarkations of refugees should 
be allowed. In this situation, the screening procedure should be arranged to identify the 
prima facie refugee as soon as practicable according to the Refugee Status 
Determination System, and then the refugees should be transferred to a Refugee Status 
Determination Centre or refugee camp according to Recommendations 2 and 3 above.  
(II). After a search and rescue operation, the rescued boat refugees should be allowed 
for disembarkation to the nearest port; or alternatively any other place after mutual 
consultation among the states.  
12. Rescue operation for boat refugees. 
(I). After receiving a distress message, the rescue coordination centre should 
immediately contact the shipmasters of the region and shipmasters should proceed to 
the distressed refugee boat /location as soon as possible unless there is any genuine 
cause of delay. 
(II). All the states of the region will strongly instruct all their flag ships to participate in 
rescue operations for boat refugee, fulfilling the highest humanitarian responsibilities 
if requested, unless there is reasonable ground for deviation. In this regard, all the flag 
states of the region should ensure that all of their registered merchant ships follow the 
obligations of UNCLOS III, SAR Convention 1979 and SOLAS Convention 1974 to 




13. If a shipmaster is unable to proceed in a rescue operation. 
(I) If, in any case, a shipmaster is incapable or unable to proceed to the distressed 
boat/location for a rescue operation on reasonable grounds, then the shipmaster should 
immediately inform the rescue coordination centre so that an alternative option can be 
pursued. 
 
14. A burden-sharing mechanism should be developed to reduce any undue pressure to any 
particular state.  
(I). Refugees may arrive in group by a land route, or there could be an influx of boat 
refugees by a sea route. A particular state, due to its geographical location, may face 
pressure from internal and external bodies to accept the refugees. Hence, a burden-
sharing mechanism should be developed among the regional states to reduce any undue 
pressure to any particular states regarding the arrival of an influx of refugees. 
 
(II). States of the region, UNHCR and other concerned groups after discussion should 
develop a burden-sharing mechanism of refugee protection with humanitarian 
commitment.  
(III) As a burden-sharing mechanism, non-regional States may also be included with 
their consent to protect the rights of refugees.  In international law, all States have 
obligations to ensure human rights to all. The UN Charter places particular emphasis 
on protection of human rights with international co-operation. 
15. After disembarkation, the human rights of the refugees should be ensured according to the 
1951 Refugee Convention.  
(I). Religion: A state should allow a refugee to perform and practise his/her religion 
with respect.  
(II). Non-discrimination: A state should not discriminate against a refugee on the basis 
of race, religion or country of origin. 
(III). Access to courts: A refugee shall have free access to the courts of law on the 
territory of all contracting states to have adjudicated any appeal or any decision 
regarding his/her refugee status.  
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(IV). Travel document: If needed with justified grounds, states shall issue travel 
documents to the refugees for the purpose of traveling outside of their territory, unless 
there compelling reasons of national security or public order. 
(V). Medical assistance: If a refugee is sick or weak, appropriate medical assistance 
should be given.  
 
16. Special consideration to women, children and other vulnerable groups. 
(I). Special attention should be given to women, children and other vulnerable groups 
of people during the refugee-screening procedure, rescue operation at sea or 
disembarkation process. 
(II). In this regard, the Convention on the Rights of the Child 1989, Convention on the 
Rights of Persons with Disabilities 2006, UNHCR Guidelines on the Protection of 
Refugee Women 1991 and other international instruments should be respected.  
  
17. Exchange of information and logistic support among the states of the region. 
(I). States of the region should exchange information, data and reports regarding boat 
refugees and related issues on a regular basis. 
(II). States of the region should jointly and cooperatively develop logistic support for 
burden-sharing mechanism for refugee protection and rescue operations at sea.  
18. Domestic refugee law should be developed in the light of international human rights 
instruments. 
(I). In South East Asia, there are no domestic refugee laws; decisions on refugee matter 
are made on ad hoc basic. Thus, domestic refugee law should be established to ensure 
a fair refugee status determination procedure, which could be a good model for the 
world. 
19. Right to work or profession. 
(I). Refugees should be allowed for work in order to make a social contribution and 
states should cooperate in this regard subject to conditions.  
(II). In this regard, the 1951 Refugee Convention and other international conventions 




20. Cessation/termination of refugee status. 
(I) If a refugee voluntarily leaves the country of asylum, or acquires a new nationality, 
then his/her refugee status will be terminated.  
(II). If any refugee violates any condition of refugee status or is involved in any criminal 
activities, then his/her bona fide refugee status should be ceased and the refugee should 
be sent to a detention camp, where they would be treated under the law of the host state, 
or a deportation order should be made.  
(III) After the granting of refugee status, if it is revealed that the refugee has committed 
a crime against humanity or non-political crime prior to his/her admission to the host 
country as a refugee, then the refugee status should be terminated and an appropriate 
measure for trial and punishment should be taken.  
21. Humanitarian considerations and international obligations. 
(I). The granting of refugee status and rescue of distressed people at sea are international 
obligations under the Universal Declaration of Human Rights 1948 and UNCLOS III 
respectively, to which all the states of South East Asia are parties; accordingly, all the 
states are bound under customary international law to assist boat refugees.  
(II). According to the theory of sovereignty and UNCLOS III, a coastal state enjoys 
control in its territory, port and beyond its territorial zones (territorial sea and 
contiguous zone), and since there are no clear guidelines in international law as to what 
would prevail if there is any conflict between UNCLOS III and the 1951 Refugee 
Convention (especially, the right of illegal arrival (Article 31 of the Refugee 
Convention)), therefore, humanitarian considerations will be given to the  boat refugees 
on all aspects. 
(III). Whether refugees are stateless or not, in all aspects they should be treated as equal 
as provided in the 1951 Refugee Convention. 
22. Cooperation and collaboration. 
(I) If the states of South East Asia work together cooperatively, especially in the spirit 
of the Bali Process Forum and other regional declarations, it will be possible to develop 
a comprehensive and burden-sharing refugee protection regime for boat refugees. In 
the light of the above recommendations, the rights of refugees will be protected and 
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ensured and by so doing, states will fulfil their humanitarian commitments to vulnerable 
people. 
(II). However, it is recognised that it may take time to fulfil the above 
recommendations. Further discussions are needed to develop laws and procedures for 
refugee protection, burden-sharing, state responsibilities, disembarkation and 
infrastructure development. If the states of South East Asia divide their protection plan 
into ‘short-term’ and ‘long-term’ strategies according to their priorities, then the whole 
process will be more effective and fruitful for the protection of boat refugees. 
 
Finally, this study suggests that if the states of South East Asia follow the above 
recommendations and cooperate with other regional states, including the NGOs, this will fill 
the gap in the protection that currently exists for boat refugees in South East Asia, and 
accordingly, the rights of boat refugees would be ensured more humanely within the region. 
Eventually, the changes would serve as a good example of cooperation and burden sharing for 
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